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In tbe Court of Appeals of the District of Columbia. 


No. 2493. 


Mary J. Lamson, Appellant, 
vs. 

Maria F. Andrews. 


a Supreme Court of the District of Columbia. 

At Law. No. 52478. 

Mary J. Lamson, Plaintiff, 
vs. 

Maria F. Andrews, Defendant. 

United States of America, 

Distvict of ColiiTYibia, 88 .* 

Sr ?'■ K»«<* o( 

hereinafter mentioned thp fnllntJ? * sa1 ^ District, at the times 

in*. h.d, i.X3^SSiS2,T5,r" ““ 1 


Declaration. 


Filed March 22, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52478. 

Mary J. Lamson, Plaintiff, 

VS. 

Maria F. Andrews, Defendant. 


and Sm'the”eLmktSe tha ‘ heretofore, to wit, at 

the defendant was and for « inn r van< ^ hereinafter mentioned 
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trict of Columbia; and the plaintiff says that the said apartment 
house or hotel building was a large structure of to wit, six stories 
in height with large wooden blinds or shutters upon the outside of 
windows of said building, and adjoined and abutted Connecticut 
Avenue, a public highway of the City of Wash ngton, District of 
Columbia, at a distance of, to wit, fifteen feet from the east side of 
the sidewalk along said highway; and that many persons were accus¬ 
tomed to pass over, upon and along said sidewalk in front of said 
apartment house or hotel building at all hours of the day and night, 
and that it became and was the duty of the defendant to use due and 
reasonable care in the erection and maintenance of said 

2 building, and in fastening and securing the window blinds or 
shutters on the outside of said building so that the said blinds 

or shutters, or said building, or any part thereof, would not fall 
upon and injure persons lawfully on said highway adjacent thereto, 
but that the defendant disregarding her duty in the premises did not 
use due and proper care in that behalf but wholly failed and neg¬ 
lected so to do; and that by reason of her negligence, and on, to wit, 
the 28th day of March, 1909, and while the plaintiff was lawfully 
passing over and upon said sidewalk along said Connecticut Avenue 
* and in front of said apartment house or hotel, said window blind or 
shutter fell from the building to the sidewalk below, a great dis¬ 
tance, to wit, fifty feet, and struck plaintiff with great force and vio¬ 
lence, whereby and by jeason of said blow plaintiff was thrown with 
great violence to the pavement and was greatly and dangerously 
injured and her body was much cut, bruised and wounded; her head, 
heart, spinal cord, spinal column, lungs and ribs were seriously and 
permanently injured, and by reason of said blow and said fall her 
nervous system, hearing, and powers of locomotion were greatly and 
permanently impaired, and plaintiff’s left eye was so seriously and 
permanently injured that the sight of said eye was almost destroyed, 
and plaintiff was otherwise greatly and permanently injured both 
externally and internally, and became and was from thence hitherto 
has been and still is sick, sore, and lame, and during all of which 
time plaintiff has undergone great pain and mental and physical 
anguish, and has been and still is by reason of said injuries 

3 hindered and prevented from transacting her necessary affairs 
and business by^ her during that time to be performed and 

transacted; and also she, the plaintiff, was fgreed and obliged to pay 
a large sum of money, to wit, the sum of five hundred dollars, in 
and about endeavoring to be cured of the injuries aforesaid, and still 
is paying out large sums of money to the same end, to the plaintiff’s 
damage of thirty thousand dollars ($30,000). 

And the plaintiff claims thirty thousand dollars ($30,000) with 
interest thereon from the 28th day of March, 1909, besides costs. 

2. The plaintiff sues the defendant for that heretofore, to wit^ at 
and before the committing of the grievance hereinafter mentioned 
the defendant was and for a long time prior thereto had been the 
owner of a certain apartment house or hotel, known as the Grafton 
Hotel, and situated on the northeast corner of Connecticut Avenue 
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And the plaintiff claims thirty thousand dollars ($30,000) with 
interest thereon from the ‘28th (lay of March, 1909, besides costs. 

3. The plaintiff sues the defendant for that heretofore, to wit, at 
and before the committing of the grievance hereinafter mentioned 
the defendant was and for a long time prior thereto had been the 
owner of a certain apartment house or hotel, known as the Grafton 
Hotel, and situated on the northeast corner of Connecticut Avenue 
and De Sales Street, Northwest, in the City of Washington, in the 
District of Columbia; and the plaintiff says that the said apartment 
house or hotel building was a large structure of, to wit, six stories in 
height with large wooden blinds or shutters upon the outside of 
windows of said building, and adjoined and abutted Connecticut 
Avenue, a public highway of the City of Washington, District of 
Columbia, at a distance of. to wit, fifteen feet from the east 

6 side of the sidewalk along said highway; and that many per¬ 
sons were accustomed to pass over, upon and along said side¬ 
walk in front of said apartment house or hotel building at all hours 
of the day and night, and that it became and was the duty of the 
defendant to use due and reasonable care in the erection and main¬ 
tenance of said building, and in fastening and securing the window 
blinds or shutters on the outside of said building so that the said 
blinds or shutters or said building, or any part thereof, would not fall 
upon and injure persons lawfullv on said highway adjacent thereto, 
but that the defendant disregarding her duty in the premises did not 
use due and proper care in that behalf but wholly failed and neg¬ 
lected so to do, in this, that in fastening and affixing a certain blind 
or shutter upon the side of said building, abutting and adjoining 
Connecticut Avenue, she used or employed, or caused or allowed to 
be used or employed, screws or nails of insufficient size, strength oi 
construction nroperlv and securely to fasten or affix said blind or 
shutter to said building; and that by reason of her negligence, and 
on, to wit, the 28th day of March. 1909, and w’hile the plaintiff was 
lawfully passing over and unon said sidew T alk along said Connecticut 
Avenue and in front of said apartment house or hotel, said window 
blind or shutter, by reason of its insecure fastening as aforesaid, fell 
from the building to the sidewalk below, a great distance, to wit. 
fiftv feet, and struck plaintiff with great force and violence, whereby 
and by reason of said blow’ plaintiff was throw’n with great violence 
to the pavement and was greatlv and dangerouslv injured and her 

body w’as much cut, bruised and wounded; her head, heart. 

7 spinal cord, spinal column, lungs and ribs w^ere seriously and 
permanently injured, and by reason of said blow T and said 

fall her nervous system, hearing and powers of locomotion w T ere 
greatly and permanentlv impaired, and plaintiff’s left eye was so 
seriously and permanentlv iniured that the sight of the said eye w r as 
almost destroved, and plaintiff was otherwise greatly and perma¬ 
nently injured both externallv and internallv. and became and w T as 
from thence hitherto has been and still is sick, sore and lame, and 
during all of w’hich time plaintiff has undergone great pain and 
mental and physical anguish, and has been and still is by reason of 
said injuries hindered and prevented from transacting her neces- 
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eye was almost destroyed, and plaintiff was otherwise greatly and 
permanently injured both externally and internally, and became and 
was and from thence hitherto has been and still is sick, sore, and 
lame, and during all of which time plaintiff has undergone great 
pain and mental and physical anguish, and has been and still is by 
reason of said injuries hindered and prevented from transacting her 
necessary affairs and business by her during that time to be per¬ 
formed and transacted; and also she, the plaintiff, was forced and 
obliged to pay a large sum of money, to wit, the sum of five hun¬ 
dred dollars, in and about endeavoring to be cured of the injuries 
aforesaid, and still is paying out large sums of money to the same 
end, to the plaintiff’s damage of thirty thousand dollars ($30,000). 

And the plaintiff claims thirty thousand dollars ($30,000) with 
interest thereon from the 28th dav of March, 1909, besides costs. 

5. The plaintiff sues the defendant for that heretofore. 

10 to wit, at and before the committing of the grievance here¬ 
inafter mentioned the defendant was and for a long time 

prior thereto had been the owner of a certain apartment house or 
hotel, known as the Grafton Hotel and situated on the northeast 
corner of Connecticut Avenue and De Sales Street, Northwest, in 
the City of Washington, in the District of Columbia ; and the plain¬ 
tiff says that the said apartment house or hotel was a large structure 
of. to wit, six stories in height with large wooden blinds or shutters 
upon the outside of windows of said building, and adjoined and 
abutted Connecticut Avenue, a public highway of the City of Wash¬ 
ington, District of Columbia, at a distance of to wit, fifteen feet from 
the east side of the sidewalk along said highway and that many per 
sons were accustomed to pass over, upon and along said sidewalk in 
front of said apartment house or hotel building at all hours of the 
day and night, and it l>ecame and was the duty of the defendant 
to use due and reasonable care to keep the window frame work. <ills 
and blinds of said building, abutting upon said highway in proper 
repair so that said blind or the hinges thereof would not become 
loosened or detached from the framework or sills of said window 
and fall upon and injure persons lawfully upon said highway ad¬ 
jacent thereto; but that the defendant disregarding her duty in the 
premises did not use due and proper care in that behalf but wholly 
failed and neglected so to do in this, that she allowed the woodwork 
composing a certain window blind or sash on the side of said build¬ 
ing abutting on said Connecticut Avenue to become in bad 

11 repair and to become loose, rotten or decayed by reason of said 
negligence, and on to wit, the 28th day of March, 1909, and 

while plaintiff was lawfully passing upon and over said sidewalk 
along said Connecticut Avenue and in front of said apartment house, 
said window blind or shutter, by reason of the loose or rotten con¬ 
dition of said window blind or sash became detached from its fasten¬ 
ings and fell from the building to the sidewalk, a great distance, to 
wit, fifty feet, and struck plaintiff with great force and violence 
whereby and by reason of said blow plaintiff was thrown with great 
violence to the pavement and was greatly and dangerously injured 
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A ttomeys for Plaintiff. 

Plea Not Guilty. 

Filed April 14, 1910. 

.****♦*» 

the^above-endtled f-au^and toilch ^ ^ d f laration fil « d i" 

not guilty in manner and form as alleged" here ° f ’ that she is 

H hTmi T lto^ OLBERT ’ yerkes & 

Attorneys for Defendant. 

Joinder of Issue. 

Filed April 18, 1910. 

CHAS. a. DOUGLAS, 

GIBBS L. BAKER, 

Attorneys for Plaintiff. 


_____ 
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Amendment to Declaration. 
Filed January 2, 1912. 

(/ 9 


Now conies the plaintiff in the above entitled action and prays 
the court for leave to amend the declaration heretofore filed herein 
by the addition of a further count, as follows: 

b. The plaintiff sues the defendant for that heretofore, to wit, at 
and before the committing of the grievance hereinafter mentioned 
the defendant was and for a long time prior thereto had been the 
owner as tenant for life of a certain apartment house or hotel, known 
as the Grafton Hotel, and situated on the northeast corner of Con¬ 
necticut Avenue and De Sales Street, Northwest, in the City of 
Washington, in the District of Columbia; and the plaintiff says 
that the said apartment house or hotel building was a large struc¬ 
ture of, to wit, six stories in height with large wooden blinds or shut¬ 
ters upon the outside of windows of said building, and adjoined and 
abutted Connecticut Avenue, a public highway of the City of 
Washington, District of Columbia, at a distance of, to wit, fifteen 
feet from the east side of the sidewalk along said highway; and that 
many persons were accustomed to pass over, upon and along said 
sidewalk in front of said apartment house or hotel building at all 
hours of the day and night, and that it became and was the duty of 
the defendant to use due and reasonable care in the erection and 
maintenance of said building, and in fastening and securing 
14 the window blinds or shutters on the outside of said building 
so that the said blinds or shutters of said building, or any part 
thereof, would not fall upon and injure persons lawfully on said 
highway adjacent thereto and would not become a danger and 
menace to the security of the plaintiff and all other persons lawfully 
passing upon highway below, but that the defendant disregarding 
her duty in the premises did not use due and proper care in that 
behalf but wholly failed and neglected so to do; in this that in 
fastening and affixing and providing for holding open all blinds or 
shutters upon the sides of said building abutting on Connecticut 
Avenue and De Sales Street she used or employed, or allowed or 
caused to be used or employed, or suffered and permitted at all 
times since she became the owner of the premises the continuance of 
the use and employment of, a hinge or hinges of insufficient size 
strength, character and construction, property and securely to fasten 
or affix said blinds or shutters to said building; and that bv reason of 
this negligence there resulted a condition dangerous to all persons 
passing on the street below through the liability of said blinds to 
fall and injure them, and that she used and employed or permitted 
the continuance of the iise and employment of an appliance for 
holding said blinds partially open, which when used or employed in 
conjunction or connection with said hinges rendered said blinds espe- 

fll un ff e dangerous and an unlawful menace to the security 
of the plaintiff and all other persons lawfully passing upon the 
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highway below, through the liability of said blinds m fall • • 
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DOUGLAS, BAKER, RUFFIN & OBEAR, 

Attorneys for Plaintiff. 

Plea to Amended Declaration. 

Filed January 6, 1912. 

♦ * * * 

designated as the sixtlTTOunt Thldefendam ^ a "i end . ed declaration 
as alleged. ’ de lendant says that it is not guilty ’ 

HAMILTON, YERKES & HAMILTON, 

Attorneys for Defendant. 
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Joinder of Issue. 
Filed January 22, 1912. 


The plaintiff joins issue with the defendant on her plea to the 
amendment to the declaration filed in this cause. 

DOUGLAS, BAKER, RUFFIN & OBEAR, 

Attorneys for Plaintiff. 

17 Memorandum. 

February 20, 1912.—Verdict for Defendant. 


V 

i 


Supreme Court of the District of Columbia. 

Friday, April 12, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford, 
presiding. 


Now comes here as well the plaintiff by her attorneys, Messrs. 
Douglas, Baker, Ruffin & Obear, and the defendant by her attorneys, 
Messrs. Hamilton, Yerkes and Hamilton; whereupon this cause 
coming on to be heard upon the plaintiff’s motion for a new trial 
filed herein, the same having heretofore been argued and submitted 
to the Court, it is considered that said motion be, and it is hereby 
overruled, and judgment on verdict ordered. 

Therefore it is considered that the plaintiff herein take nothing 
by her suit, and that the defendant go thereof without day, and re¬ 
cover against the plaintiff the costs of her defense, to be taxed by the 
Clerk and have execution thereof. 

The plaintiff by her attorneys in open court notes an appeal to the 
Court of Appeals of the District of Columbia, and the penalty of the 
bond for costs on said appeal is hereby fixed in the sum of one hun¬ 
dred dollars ($100.). 




. 


i 

I 


18 Memoranda. 

April 24, 1912.—Appeal bond approved and filed. 

Time to submit exceptions extended from time to time to and in¬ 
cluding November 1, 1912. 

Time to file record extended to and including December 31, 1912. 
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Supreme Court of the District of Columbia. 

« . Thursday, October 31, 1912. 

Clabaugh, presiding. PUrSUant 10 adjournment > Mr. Chief Justice 

thfaTunTsig^S StIke y pa e rt r a of °tKc?rd e 'fi? T** 

accordingly^one^"^ ^ ^ ° f this thenihkh" 

Bill of Exceptions. 

Filed October 31, 1912. 

* ♦ * ^ 
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ing the six years that defendant had owned the said building prior to 
the injury to plaintiff, as many as twelve of the blinds attached to 
said building, all affixed to the building by the same means as the 
said blinds which fell on March 28, 1909, as aforesaid, had fallen to 
the streets below, the testimony not indicating whether such fallen 
blinds had been broken off or blown off the building, but one witness 
testifying that one of such blinds had blown off, the other witnesses 
being unable to state how the blinds came off, but most of them stat¬ 
ing that the blinds were found on the street after wind storms. 

Plaintiff, further to maintain the issues on her part, called expert 
witnesses who testified that the hinges which held the blind that 
struck the plaintiff, as aforesaid, and the hinges which held the other 
many blinds on said building, and known as the Lull & Porter 
hinges, were, w T hen used with or without the Zimmerman fastener, 
in their opinion deficient and dangerous appliances for holding 
blinds to windows on high buildings located on public streets, as was 
the said Grafton Hotel; that said Lull & Porter hinges were defi¬ 
cient and dangerous in two respects; first, in their plan of construc¬ 
tion, which rendered the blinds liable to fall by being raised off the 
part of the hinge attached to the window, by the wind or other ap¬ 
plied force; second, in their material, which was cast iron, and ren¬ 
dered them liable to break under such strains as they might 

21 l>e subjected to, and let the blind fall. That in their opinion 
the use of Lull & Porter hinges on outside blinds facing the 

street was not. consistent with good construction, because of the inef¬ 
ficiency of said hinges above referred to. 

And thereupon, the plaintiff, further to maintain the issues on her 
part joined, introduced into evidence a certified copy of the last will 
and testament of Frank W. Andrews, which will and testament in 
part is in the w’ords and figures following, to w r it: 

“Fifth. I give, devise and bequeath to my wife Maria F. Andrews, 
for and during the term of her natural life/the use and income of all 
the rest and residue of my estate, real and personal, wheresoever the 
same maybe situate and wheresoever acquired by me, of which T shall 
die seized and possessed or in which T may have any interest legal 
or equitable, and to which T shall be in any way entitled at the time 
of my decease, and over which I now’ or may then have 
any power of appointment; and T direct that said income 

mv said wdfe, nor shall the same 
be liable for her debts, nor shall she have powder to sell, 
mortgage or otherwise alienate her life interest therein. I further 
direct that out of said income mv said w r ife shall pay and discharge 
all municipal claims and all law’ful taxes, general and special, made, 
levied or assessed against any of my said real estate, the interest on 
any and all debts secured bv any lien upon any of my said 

22 real estate, the cost of maintaining proper insurance upon the 
improvements on said real estate against loss by fire including 

boiler insurance, and the expense of keeping said improvements in 
a good state of repair. 

Sixth. At the decease of my said wife, or at mv decease if I shall 
survive her 
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to prove that the “Lull and Porter” hinge, as used on said Grafton 
Hotel building, was not deficient or dangerous, in either of the re¬ 
spects claimed by the plaintiff as aforesaid, either with or without 
the Zimmerman fastener in connection therewith ;• and that the 
Zimmerman fastener in its use with the said hinge was an added pre¬ 
caution or device for safety to prevent blinds from falling; and (over 
objection, infra,) that such hinges w T ere in general use in 1893 and 
December 1908. That the northern portion of said building was 
built or remodeled bv F. W. Andrews in 1893 or 1894, and the 
portion on corner of Connecticut Avenue and De Sales Street w’as 
built by F. W. Andrew’s in 1898, and the newest portion on De Sales 
Street was built by the tenant after the lease made by the defendant 
took effect in December, 1908. That Mr. Harvey L. Page was the 
architect of the portion of the hotel put up in 1893 or 1894 and 
William Getz w T as the builder. That the witness Lemuel Norris 
w r as an architect in the employ of Harvey L. Page at the time the 
first part of the hotel w r as built, and as architect he drew’ the plans 
for the second portion of the hotel building in. 1898, and Charles A. 
Langley was the builder, and that the blinds w T ere of the usual make 
and standard thickness, with stationary 7 slats, and that the Lull k 
Porter hinge w’as one of the oldest standard known hinges. 

And thereupon, the defendant, further to maintain the issues on 
her part joined, offered in evidence (over the objection of plaintiff) 
a certified copy of a lea«e of the Grafton Hotel property, dated 
25 January 30, 1899, from Frank W. Andrew’s to George A. 

Mills and Harrington Mills, for a period of ten years, com¬ 
mencing December 1, 1898, and terminating December 1, 1908, 
which lease contained the provision that the lessees would keep the 
premises in such repair as the same were at the commencement of 
said term, or as may be put in by the lessor and that the lessees 
should not 

“make or allow to be made any alterations or additions during said 
term without first having obtained the consent of the parties of the 
first part in w’riting thereto. And the parties of the first part, or 
their representatives,' shall at all reasonable times have the privilege 
of entering upon said premises and of inspecting and examining the 
same. And failure to perform any of the said covenants, by the 
parties of the second part, or either of them, shall at the option of 
the party of the first part operate as a notice to quit, the usual legal 
notice being hereby expressly waived, and said party of the first 
part, his heirs or assigns, or representatives may proceed to recover 
possession of said premises under and by virtue of a seven days’ sum¬ 
mons, under the act of Congress, entitled ‘An Act to regulate pro¬ 
ceedings in cases between landlords and tenants in the District of 
Columbia.’ approved July 4th, 1864, at their option, or by anv 
other legal process.” 

And thereupon, the defendant, further to maintain the issues on 
her part joined, offered in evidence (over the objection of the plain¬ 
tiff) a certified copy of a lease of the Grafton Hotel property, dated 
March 11, 1907, from Maria F. Andrews, Paul A. Andrews, Walter 
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that she never inquired of Mr. Mills or anyone else whether things 
were all right, but had perfect confidence in Mr. Mills at all times; 
that Mr. Mills accepted the building in the first place, and he con¬ 
tinued; that was with her husband; and she continued in the same 
way; that sometimes, in closing her house, she would stay at 

28 the Grafton Hotel over night, and that at one time, in 1908, 
she stayed there two weeks, occupying rooms on the first 

floor fronting on Connecticut Avenue and De Sales Street. 

And thereupon, the defendant to further maintain the issues on 
her part joined, called as a witness Lemuel Norris, who having 
qualified as an expert architect, testified he worked as an architect 
in the office of Mr. Harvey L. Page in 1893, and that Mr. Page was 
considered a first-class architect; witness presumes that he w’orked on 
the plans for the north portion of the Grafton Hotel. The- he knew 
Henry Getz, the builder who did the work, and that he was con¬ 
sidered a competent builder; that witness was the architect and drew 
the plans for the portion of the hotel constructed at the corner of 
Connecticut Avenue and De Sales Street in 1898, and that Charles A. 
Langley was the builder; that said Langley’s standing in the com¬ 
munity as a builder was first-class. Witness was thereupon shown a 
hinge of the kind used on the blinds of the Grafton Hotel and known 
as the Lull & Porter hinge, and was asked by Mr. Hamilton the fol¬ 
lowing question: 

“How extensive was the use of that hinge in 1893 and 1898?” 

And the following proceedings occurred: 

“Mr. Douglas: T object to that on the ground that it is not mate¬ 
rial how extensively that hinge was used. It is wholly immaterial 
to any issue involved in this case whether 10.000 or 100.000 hinges 
like that were used.” 

“The Court: I am a little afraid that we may get into 

29 an immaterial region, if we go back as far as that. I am not 
considering the question of how it would be if it related to a 

later time.” 

(After argument.) 

“The Court : T do not think you would have the right to go years 
and years back of that to show what was being done then; but I will 
let you put it in, under exception, if you have confidence in it. T 
do not think it is admissible.” 

“Mr. Douglas: We will, of course, reserve our exception.” 

“The Court: The court will note an exception to going back so 
far beyond Mrs. Andrews’ ownership.” 

(Said exception was then duly noted upon the minutes of the 
court.) 

“Mr. Hamilton: 

“Q. How extensive w T as the use of that hinge in 1893 and 1898? 
A. It w^as in very general use.” 
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eral proposition that they cannot meet the charge of negligence here 
by proving that an architect had a good reputation.” 

“The Court: The witness must have misunderstood the direction 
of the Court.” 

“The Witness: I did, your Honor.” 

“By Mr. Hamilton: 

Q. Do you know Mr. Henry Getz? (said Getz was the builder of 
the northern part of the Grafton Hotel.) A. Yes sir, I knew him. 

Q. What was his business? A. He was a builder. 

Q. Do you know other people who knew him as a builder? A. 1 
do. 

Q. Answer this question yes or no. Do you know what 

32 his reputation was as to competency as a builder? A. Yes. 

Q. I will ask you to state what that reputation w'as.” 

“Mr. Douglas: I object to it as irrelevant.” 

“The Court: I have the same opinion as to the admissibility of 
this testimony that I have as to the other, only it is stronger. I think 
it is very clearly inadmissible; but as the other has been admitted 
under exception this can go in under exception.” 

“Mr. Yerkes: If your Honor thinks it is inadmissible we will not 
ask for it.” 

“The Court: It stands like this: When I said 1 felt stronger about 
this than about the other, I referred to testimony as to the condition 
of things in 1893 and 1898. I think the test is the condition of 
things at least at the time when Mrs. Andrew's became ow T ner. If 
counsel are willing to withdraw this evidence as to the reputation of 
the architect and builder at the time the building was erected it may 
go out, and there will be no exception to it.” 

“Mr. Yerkes: I w'ould like to show' your Honor one decision 
where an owner is charged, in which the Court has permitted the in¬ 
troduction of testimony as to the general character and reputation of 
the architect and builder, who are responsible for the general con¬ 
struction. It is upon that basis alone that we offer this testimony, to 
show' that the original ow ner w as not negligent in the employment of 
incompetent architects and builders.” 

“The Court : I know' about those decisions and we will dis- 

33 cuss that question later. If you desire to leave out this tes¬ 
timony as to the reputation of the builder and architect it 

may go out, or it may stay in under exception. You may have it in 
or out just as you prefer.” 

“Mr. Yerkes: Then we will let it remain in.” 

“The Court: It may remain in under exception and you can show* 
the reputation of the builder, if you desire.” 

(Said exception w’as then duly noted upon the minutes of the 
court.) 

“By Mr. Hamilton: 

Q. I asked you if you kn-w' Mr. Getz’ reputation as a builder, and 
you said yes. I will ask you now' to state what his reputation was. 
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“By Mr. Hamilton : 

Q. What have you to say as to the use of such things as that, in 
that manner, in 1903? A. The Lull and Porter? 

Q. Yes; was it in use then? A. Yes; the Lull and Porter hinge 
has been in use for 25 vears—as far back as I can recollect.” 

And thereupon, the defendant, further to maintain the issues on 
her part joined, called as a witness .T. A. Johnson, who, after testify¬ 
ing that he had been engaged in the hardware business for 23 years, 
having charge of the hardware department of Barber & Ross, and in 
the purchase and sale of hardware had known the Lull and Porter 
hinge for 23 years, was asked the following question: 

“By Mr. Hamilton : 

“Q. T will ask you to state whether or not that hinge was in gen¬ 
eral use on buildings on outside blinds overhanging streets, in 1893 
and 1898 and 1903? 

36 Mr. Douglas: The same objection, your Honor. 

“A. Yes, sir, they were.” 

And thereupon, after both sides had announced their testimony 
closed, the plaintiff by her counsel requested the court to give the 
following instruction to the jury: 

1. “If the jury find that the plaintiff, Mrs. Lamson, was in jured by 
the fall of a blind from the fifth story of the Grafton Hotel Build¬ 
ing, situated on the corner of Connecticut Avenue and De Sale- 
Street, then they are instructed that in determining the question 
whether the blind which fell was sufficiently affixed and kept suffi¬ 
ciently affixed, such as would be done by a person of ordinary care 
and prudence, they should take into consideration the height of said 
fifth story above the ground and the proximity of the building to the 
street: and thev are instructed that the degree of care to be exercised 
in affixing and keeping affixed blinds over or near a public highway 
or street, where persons are expected to be found passing at all time«. 
may differ from the degree of care to be exercised in affixing and 
keeping blinds upon lower buildings and buildings more removed 
from the highway or street.” 

And the court refused to grant the said instruction, to which 
ruling of the court the plaintiff, through her counsel, then and 
there dulv objected and excepted, and prayed the court to note the 
said exception upon its minutes, and at the request of counsel 

37 for plaintiff the same was duly noted upon the minutes of the 
court. 

And thereupon, the plaintiff, by her counsel requested the court to 
give the following instruction to the jury: 

Til. “The jury are instructed, as a matter of law, that the de¬ 
fendant, Maria F. Andrews, cannot relieve herself of liability to the 
plaintiff for injuries sustained bv the plaintiff as a result of the de 
fective hinges, (if such they find, them to be) by reason of the cove- 
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Tins declaration of the plaintiff claims that Mrs. Andrews stood as 
the ow ner of the Crafton Hotel on the day when Mrs. Lamson re¬ 
ceived her injury, and that, in the circumstances of the case she is 
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responsible. The question is whether Mrs. Andrews as owner, ful¬ 
filled the duty that she was under to Mrs. Lamson as one of the pub¬ 
lic, who might be passing along the sidewalk opposite the hotel. 

Mrs. Andrews, at the time of the accident, was not in the actual 
possession or control of the house. She had parted with it for a term 
of ten years beginning on Deceml)er 1st, 1908. This accident did 
not occur until March 28, 1909. 

The plaintiff does not seek to recover on the ground that Mrs. 
Andrew’s was bound to watch the condition of affairs there from day 
to day and to know’ whether the premises w’ere safe or not, after that 
lease began on December 1st, 1908. That is not the position the 
plaintiff takes, in law’. But the position the plaintiff takes is this* 
That on December 1st. 1908, when this lease began, the premises 
were in the same condition with respect to hlinds and fastenings, 
and the safety or w*ant of safety in those hlinds and fastenings that 
it was when this accident happened; and that she leased the house 
in that unsafe condition, w’ith authority in the tenant to continue 
that condition, and with the expectation on her part, that he 

40 would use the property in its then condition so far as the 
hlinds were concerned. 

So that you see the question is, what w r as the condition on the 
first dav of December, 1908? What was her duty at that time? 
What did she know then as to the safety or want of safety of these 
premises, and what should she have known as a reasonably prudent 
ow’ner of the premises in regard to these matters at that time? 

It is very important that you should keep that language in mind, 
and that you review the evidence w’ith reference to that duty. 

It is claimed, in the declaration, that the blinds hung upon the 
face of that building, opposite the sidew’alk, w’ere unsafe in three re¬ 
spects: First, that they were not strong enough; that they w’ere made 
of matprial that was lacking in reasonable strength for the purpose to 
be fulfilled in this case. The claim is, from the evidence, that the 
material used in the hinges was cast iron and was brittle. 

The second respect in which it is claimed the hlinds were defective 
is that the hinges w”ere constructed in a way which made it easy for 
them to blow off. That point relates to the device, to the construc¬ 
tion of the hinge. 

The third respect in which it is claimed the blinds w’ere inefficient 
in point of safety, is with regard to the Zimmerman fastener, w’hen 
used in connection w’ith this sort of a hinge. It is claimed that this 
fastener increased the danger, made the blinds less safe and more 
likely to blow’ off, and more likely that the hinges would be broken 
in a w’ind. 

The first auestion for you to decide is whether these blinds 

41 w’ere defective in one or more of these particulars, and 
whether the accident happened hv reason thereof. That is a 

question of fact for you. 

It does not make any difference how’ defective the blinds may have 
been in any respect, unless the accident occurred by reason of that 
defect. For example, it would not make any difference, in this case, 
how likely that blind was to blow off if, in this case, it did not blow 
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When Mrs. Andrews leased this property which you are to take as 
the 1st day of December, 1908, it was her duty to exercise the care 
and prudence of a reasonable person, a person of ordinary care and 
prudence in the circumstances, to see that her building, as it was 
equipped with blinds, did not constitute a menace to the people pass¬ 
ing along the sidewalk. I do not mean to say that she was an in¬ 
surer of these people—not at all; but it was her duty to use that de¬ 
gree of care and prudence in respect of that matter. 

Was there a failure of duty on her part with respect to these 
blinds? Were they efficient, when tested by that rule? . That is the 
question. If they were not, if you find that they w r ere a reasonable 
and sufficient blind to use in such a case—if you find that as a mat¬ 
ter of fact, then of course there can be no recovery here. 

But suppose they were not a reasonably safe blind to use in that 
place. Then, did she know it, or ought she to have known it, in the 
circumstances. It is not claimed that any danger connected with the 
use of these blinds was ever brought to her actual attention; but it is 
said that if she had exercised the care and prudence of a reasonable 
person in these circumstances, she would have learned of it. 

44 Now r , remembering that we are dealing with the date of De¬ 
cember 1st, 1908, ask yourselves w hat she would have learned 

if she had exercised the care and prudence of a reasonable person in 
these circumstances. If you find that she did exercise that care and 
prudence, inasmuch as she did not, in fact, know' anything about it. 
of course there w'ould be no liability upon her; but if you think that 
she ought to have known about it, in the circumstances, then she 
will be liable. 

There has been considerable testimony here as to other blinds hav¬ 
ing blown off the Grafton, on this question of notice. Here, you are 
asked to consider only the evidence as to the blinds that were blow'n 
off before December 1st, 1908. 

What does the evidence show- in that respect? Does it show' 
enough of the blowing off of blinds so that, if she had exercised the 
care and prudence I have mentioned, she would have learned about 
it, and would have concluded that the blinds did constitute a menace? 
Or do you find otherwise upon that subject? 

Evidence was introduced as to the blowing off of blinds after that 
period. You are to use that evidence only as tending to show 
whether the blind w'as a safe blind or not, in its construction. You 
are to treat that evidence as showing how* the blind did operate in 
fact, and to treat those instances as experiments. You will see at 
once that they can throw no light upon the question unless they blew 
off in the same wav or came off in the same way. 

If this blind came off by reason of the hinges breaking. . 

45 and only in that way, then you would not be helped any, if 
you were convinced that the other blinds blew' off, because the 

blowing off of the blinds would have nothing to do with this acci¬ 
dent. You cannot use that evidence unless you find that the blind« 
came off in substantially the same way, or for the same reason or 
because of the same defect. 

The burden is upon the plaintiff to make out, by a fair balance of 
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made by the plaintiff at a time prescribed by the rules of the court 
had been considered and overruled, judgment upon the said verdict 
was rendered according to its tenor and effect. 

Be it further remembered that each of the separate and several 
exceptions taken by counsel for the plaintiff to the rulings of the 
court during the progress of the trial, and the exceptions taken by 
counsel for the plaintiff to the instructions and charge of the court 
to the jury, as herein set forth, was so taken by counsel for the 
plaintiff then and there separately and severally before the jury re¬ 
tired to consider of their verdict, and said exceptions were then and 
there separately and severally noted on the minutes of the Justice pre¬ 
siding at the trial, and counsel for the plaintiff then and there prayed 
the court to sign and seal this bill of exceptions to have the same 
force and effect as if said exceptions were separately and severally set 
forth in a separate bill of exceptions, and at the request of counsel 
for the plaintiff the same is accordingly signed and sealed and made 
a part of the record in this cause now for then, this 31st day of 
October 1912. 

WENDELL P. STAFFORD, Justice, [seal.] 

48 Directions to Clerk for Preparation of Transcript of Record. 

Filed December 13, 1912. 

♦ * * * * * * 

To the Clerk of the Supreme Court of the District of Columbia: 

Please include in the record on appeal to the Court of Appeals of 
the District of Columbia of the above entitled cause the following: 

1. Declaration. 

2. Plea. 

3. Joinder of Issue. 

4. Amended Declaration. 

5. Plea. 

6. Joinder of Issue. 

7. Memorandum of verdict. 

8. Judgment and appeal. 

9. Memorandum of appeal bond. 

10. 'Memorandum of time in which to submit bill of exceptions 
extended from time to time to November 1, 1912. 

11. Bill of exceptions submitted, signed and sealed October 31, 
1912. 

12. Order making bill of exceptions of record Oct. 31, 1912. 

13. Memorandum of time in which to file record in Court of Ap¬ 
peals extended from time to time to December 31, 1912. 

14. This designation. 

DOUGLAS. BAKER, RUFFIN & OBEAR, 

Attorneys for Plaintiff. 

Service of copy of the foregoing designation acknowledged this 
13th day of December, 1912. 

HAMILTON, YERKES & HAMILTON, 

Attorneys for Defendant . 
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49 In the Supreme Court of the District of Columbia. 

Filed December 23, 1912. 

Law. No. 52478. 

Mary J. Lam son,. Plaintiff, 
v. 

Marla F. Andrews, Defendant, 
Assignment of Errors. 

The trial court erred as follows: 


II. 

ali!v of u2 t if g T!ffl ti ? 1 p ny ( 0ff ^ ed by defendant to show the gener- 
ColumbiaTij^en'yeM's^p^r to*the 8 date ofthftmd? ° f 

III. 
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architects in the yeare "1893, 1898 aidim™ ^ recommended hy 

IV. 

pfr„ a t™ lttlng test j mon y offered by defendant to show that T nil A- 
Porter hinges were in general use in the years 1893 and 1898^ & 

V. 
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In refusing to grant prayer No. 1 offered in behalf of the plaintiff. 
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VITT. 


In refusing to grant prayer No. Ill offered in behalf of the plain¬ 


tiff. 


DOUGLAS, BAKER, RUFFIN & OBEAR, 

A ttorneys for Plaintiff. 


51 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, do hereby certify the foregoing pages numbered from 1 to 
50, both inclusive, to be a* true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 52478 at Law, wherein 
Mary J. Lamson is Plaintiff and Maria F. Andrews is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
26th day of December, 1912. 

[Seal Supreme Court of the District of Columbia.1 

JOHN R. YOUNG. Clerk. 


52 The United States of America, ss: 

[Seal Court of Appeals, District of Columbia. 1 

The President of the United States of America to the Honorable the 
Justices of the Supreme Court of the District of Columbia, Greet¬ 
ing: 

Whereas in a certain suit in said Supreme Court between Mary J. 
Lamson, Plaintiff, and Maria F. Andrews, defendant, Law No. 52478 
which suit was removed to the Court of Appeals of the District of Co¬ 
lumbia by virtue of an appeal, agreeably to the act of Congress in 
such case made and provided, a diminution of the record and pro¬ 
ceedings of said cause has been suggested, to wit: 

“Memoranda of the various orders entered in said cause, including 
the dates thereof, extending the time for the settlement of the bill of 
exceptions, and for the filing of the transcript of record in this 
Court, and for the extension of the April Term of said court, giving 
the various dates to which said time was extended from time to time, 
to wit, the orders extending said time, passed by the Supreme Court 
of the District of Columbia on May 14th 1912. June 14th 1912, June 
29, 1912, (entered on docket as of July 1st 1912), September 3rd 
1912, September 30. 1912 and November 27. 1912.” 

53 You, therefore, are hereby commanded that, searching the 
record and proceedings in said cause, you certify what omis¬ 
sions, to the extent above enumerated, you shall find to the said 
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AwXfonS * i,h "rit, 

r„fsri c s, i t j “ ire »/ •>» «* 

one thousand nine hundred and thirteen ’ * year ° f our ^ 

[Seal Court of Appeals, District of Columbia. ] 

• n ? E P Y W - HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

249? n ja 0 m 1 a d ry Term lim^iv VT District of Colu mbia. No 
F. Andrews. ' Wnt of Certiomri. ' ' LamS0 "’ Appe,,ant > vs - Maria 

54 Suprem<? Court of the District of Columbia. 

Law. No. 52478. 

Mary J. Lamson, Plaintiff, 
vs. 

Maria F. Andrews, Defendant. 

i "l^^t^ Ap i^^^^® nt ^ e ^^ e 'L , oe 0 ^5* X l C 912 0 !nc and *° fi ' e reCOrd 

" k '”*rs,to.“ sat a 

of Anneals extendS'^Oct^^gi^inc 0118 8 " d file record in Court 

ffifi? 6 - a^-TSS SSS To s i; 

to Dec 2 ’.U 1912, inc. ,me *° fi,<1 rePOrd Cm,rt of A PPeals extended 


55 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

Cob,mw", do £eW cS°[n obed?r em ? ^ Ur l? f the Dist ™* of 
hereto attached and returned hemwhh That the Z Certiorari > 
and correct copies of the “Memoranda nf fV, 1 the ar e true 

™ ,d “*• ZX 
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settlement of the bill of exceptions, and for the filing of the tran¬ 
script of record in this Court, and for the extension of the April 
Term of said court, giving the various dates to which said time was 
extended from time to time, to wit, the order extending said time, 
passed by the Supreme Court of the District of Columbia on May 
14th, 1912, June 14th, 1912, June 29, 1912 (entered on docket as of 
July 1st, 1912), September 3rd, 1912, September 30, 1912 and No¬ 
vember 27, 1912,” omitted from the transcript of record heretofore 
transmitted to the Court of Appeals of the District of Columbia, in 
cause entitled Man; J. Lamson, plaintiff vs. Maria F. Andrews, de¬ 
fendant, at Law No. 52478. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
8th day of January, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 

[Endorsed:] 2493. At Law. No. 52478. Mary J. Lamson, 
Plaintiff, vs. Maria F. Andrews, Defendant. Return to Writ of Cer¬ 
tiorari. Court of Appeals, District of Columbia. Filed Jan. 9, 
1913. Henry W. Hodges, Clerk 

Endorsed on cover: District of Columbia Supreme Court. No. 
2493. Man* J. Lamson, appellant, vs. Maria F. Andrews. Court of 
Appeals, District of Columbia. Filed Dec. 30, 1912. Henry W. 
Hodges, clerk. 
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IN THE 


ijourf of jlppoak, jjistrid of ^olumbia. 

JANUARY TERM, 1913. 


No. 2493. 


MARY J. LAMSON, Appellant, 

vs. 

MARIA F. ANDREWS, Appellee. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

On Sunday afternoon, March 28, 1909, the plaintiff, with 
her daughter, was walking north on the sidewalk on the 
east side of the public thoroughfare or street in the city of 
Washington known as Connecticut avenue. As she had 
passed a cross-street, known as De Sales street, and was pass¬ 
ing the Connecticut Avenue front of the Grafton Hotel build¬ 
ing, a large building six stories in height, owned by the de¬ 
fendant and located on the corner of De Sales street and 
Connecticut avenue, an ordinary March wind blowing at the 
time, a blind or shutter became detached from one of the 

windows in the fifth (next to the top) story on the Connect- 

Id 
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icut Avenue front of said Grafton Hotel building and fell 
to the sidewalk below (Record, p. 11), and in its descent 
struck the plaintiff, knocked her down, cut her head and 
face, caused internal injuries and the loss of sight of one of 
her eyes (Record, p. 11). 

The Grafton Hotel property was owned and improved as 
a hotel by Frank W. Andrews, the husband of the defend¬ 
ant (Record, p. 13), who died in the year 1903, leaving by 
will a life interest in said property to the defendant (Record, 
p. 11); and from that time until the present the defendant 
has been in the enjoyment of said property and now receives 
therefrom a net rental of $1,000 per month (Record, p. 15). 
The hotel building, as so devised to the defendant, contained 
a great many windows on all of its floors on both the Con¬ 
necticut Avenue and the I)e Sales Street fronts. All of these 
windows had large blinds attached to them by means of 
hinges called Lull & Porter hinges (Record, p. 11), there 
being a part of the hinge fastened in two places upon each 
blind and a corresponding part of the hinge fastened in 
two places to the facing of the window; and the device or 
construction of this hinge was such that the blinds were kept 
attached to the windows merely by means of pins in the 
parts of the hinges fastened to the window slipping into 
holes or sockets in the parts fastened to the blind (see Ex¬ 
hibits, Record, p. 13), so that the exertion, as by the wind, 
of a small amount of upward force upon the blind was suf¬ 
ficient to detach it from the window and permit it to fall to 
the street (Record, p. 12). The said hinges were also made 
of cast iron, and were liable to break under slamming or 
other strain and thereby to release the blind (Record, p. 12). 
And the plaintiff’s expert witnesses testified that such hinges 
were, in their opinion, deficient and dangerous appliances 
for holding blinds to windows on high buildings located on 
public streets, as was the said Grafton Hotel, and that said 
hinges were deficient and dangerous in two respects: first, 
in their plan of construction, which rendered the blinds liable 
to fall by being raised off the part of the hinge attached to 
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the windows, by the wind or other applied force, and, second, 
in their material, which rendered them liable to break under 

such strains as they might be subjected to and let the blind 
fall (Record, p. 12). 

The defendant introduced certain evidence tending to 
prove that the Lull & Porter hinges were not deficient or 
dangerous in either of the respects claimed by the plaintiff 
(Record, p. 14). Defendant introduced evidence of five wit¬ 
nesses (Record, pp. 16, 17, 19) tending to prove the extent 
and generality of the use of Lull & Porter hinges in the 
years 1893,1898, and 1903, and further evidence (Record, p. 
18) tending to prove the good reputation of the architect and 
builder who planned and erected the Grafton Hotel build¬ 
ing in 1893; the admission of all of which evidence was ob¬ 
jected to by the plaintiff, as will hereafter appear in the dis¬ 
cussion of her assignments of error. 

The blind which struck the plaintiff and the facing of the 
window from which it fell were examined, and it was found 
that all of the upper hinge, except a small portion thereof, 
had been broken from the blind, and that all of the lower- 
hinge, except a small portion thereof, had been broken from 
the window, and that the broken pieces left attached to both 
blind and window showed fresh breaks (Record, p. 13). 

The plaintiff succeeded after her injury in learning of and 
in definitely locating the fall from the said building during 
the six years that defendant had owned the said building 
prior to the injury to plaintiff, of as many as twelve blinds, 
all affixed to the building by hinges or devices similar in 
all respects to the hinges or devices which held the blind 
which fell and struck the plaintiff (Record, p. 12). The 
falling of these many blinds from the building to the street 
below proved the allegation of the plaintiff that said blinds 
were improperly fastened to the building, and demonstrated 
that the blinds upon said building, affixed thereto as afore¬ 
said, were a positive menace to the public in the street below 
and that the owner of the hotel building in maintaining 
it in said condition was maintaining a public nuisance. 
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In the suit brought by plaintiff in the court below the 
jury brought in a verdict for the defendant, and it is sub¬ 
mitted that this result was reached because of the incorrect 
theory of law upon which the case was tried, the admission 
into evidence of certain leases and other improper testimony, 
and the erroneous refusal of the court to grant the plaintiff’s 
prayer for instructions, as hereinafter set out. 

The case could properly have been tried upon the theory 
of negligence or upon the theory of nuisance, and upon 
either of such theories, carried to its logical and legal con¬ 
clusions, the plaintiff should have recovered ; but the two 
theories were confused and neither theory was properly pre¬ 
sented to the jury. 

On the theory of negligence, the theory upon which the 
case was tried, the conduct of the owner of the hotel build¬ 
ing and the condition and danger of the devices causing the 
injury should have been inquired into up to the very date 
of the injury, March 28, 1909, and should have been placed 
before the jury without regard to any lease the defendant 
owner may have theretofore made of her property; yet the 
court held that the significant date was not March 28, 1909, 
but December 1, 1908, the time of the beginning of the lease 
now current which was made bv tbe defendant (Record, pp. 
22, 24) and under the terms of which no changes could be 
made by her lessee without her consent (Record, p. 15), and 
considered all evidence as to conditions from and after 
the entering into possession by her lessee as altogether im¬ 
material, and that the defendant, in order to be found 
guilty of negligence, must have had notice of the defective 
conditions which she herself maintained and sanctioned and 
that no blinds falling after December 1, 1908, could be 
considered as evidence of such notice (Record, p. 24). And 
the court also charged the jury, in effect, that they would be 
obliged to determine whether the blind which injured the 
plaintiff fell because of the defect alleged in plan of con¬ 
struction or because of the defect alleged in the material of 
the hinge—whether it blew off or broke off—before they 





could find the defendant guilty of negligence (Record, p. 23); 
whereas, under the negligence theory, if the jury found the 
injury was caused by -either of these pleaded defects, with¬ 
out knowing which, it would seem clear that the defendant 
would be guilty of negligence. 

On the other hand, the theory of nuisance rightly em¬ 
phasizes and gives all importance to the actual condition of 
the premises upon the day the defendant’s lease went into 
effect, December 1, 1908, and although a dangerous condi¬ 
tion may have been brought about through negligence, yet 
as it may have been caused in other ways, it is theoretically 
and in reality independent of negligence. If then the many 
falling blinds did demonstrate (as it is apparent that they 
did) what the other evidence had gone far to prove, namely, 
danger and menace to the public of the blinds upon the 
building, it is submitted that a case for nuisance, as pleaded, 
was complete. And if the premises were leased by the de¬ 
fendant after this condition had existed for many years, with 
the expectation that it would be continued by the lessee, 
while profits were realized therefrom—“the demise,” as the 

books say, “affirming the continuance of the condition”_ 

clearly there was a nuisance per se, and a public nuisance, 
for the maintenance of w-hich, without notice to her and 
without her knowledge, the owner of the building would be 
liable; and this case differs altogether from the many cases 
w hich might be cited where the wrong arose from conditions 
not inherent in the construction, nor intended by the lessor 
to be continued but which had been made nuisances by the 
manner of use by the lessee, for in these latter cases, be¬ 
cause of the conditions not being nuisances per se, only the 
lessees and not the lessors would be liable. 

As to the lessor’s liability in such a case as the one at bar, 
see Taylor on Landlord & Tenant, Sec. 175; Shearman and 
Redfield on Negligence, Sec. 709a; Lufkin vs.Zane, 157Mass., 
117; Swords vs. Edgar, 59 N. Y., 28; Dalay vs. Savage, 145 
Mass., 38; Fehlhauer vs. St, Louis, 178 Mo., 635; Joyce vs. 
Martin, 15 R. I., 558; Keeler vs. Lederer Realty Co., 26 
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R. I., 524; Clifford vs. Mills, 146 Mass., 47; Cork vs. Blos¬ 
som, 162 Mass., 330. 

As to notice of such a condition as existed being imma¬ 
terial, or knowledge being presumed in or attributed to the 
owner, see Swords vs. Edgar, 50 N. Y., 28; Leahan vs. Coch¬ 
ran, 178 Mass., 566; Gandy vs. Jubber, 117 E. C. L., 76; 117 
E. C. L., 484; 5 B. & S., 78; 9 B. & S., 15; Isham vs. Brod¬ 
erick, 89 Minn., 397; Fleischner vs. Citizens R. E. & I. Co., 
(Oreg.), 35 Pac., 174. 


Assignment of Errors. 

The trial court erred as follows: 

L 

In admitting testimony offered by defendant to show how- 
extensive the use of Lull & Porter hinges was in the years 
1893 and 1898 (Record, 16). 

II. 

In admitting testimony offered by defendant to show 
the generality of use of Lull <& Porter hinge* on buildings in 
the District of Columbia sixteen years prior to the date of 
the trial (Record, 17). 


III. 

I 

In admitting testimony offered by defendant to show- 
that Lull & Porter hinges w r ere in general use by builders 
and recommended by architects in the years 1893, 1898, and 
1903 (Record, 19). 






In admitting testimony offered by defendant to show 
that Lull & Porter hinges were in general use in the vears 
1893 and 1898 (Record, 19). 

• • 

V. 

In admitting testimony offered by defendant to show 
what was the reputation of Harvey L. Page among builders 
and other architects (Record, 17). 

VI. 

In admitting testimony offered by defendant to show 
the reputation of Henry Getz as a builder (Record, 18). 

vn. 

In refusing to grant prayer No. I offered in behalf of the 
plaintiff (Record, 20). 

VHI. 

In refusing to grant prayer No. HI offered in behalf of 
the plaintiff (Record, 20, 21). 
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ARGUMENT. 

The assignments of error group themselves into four di¬ 
visions, and will be thus treated. 

L • ' 

The first of these divisions comprehends assignments of 
error 1 to IV, inclusive, and relates to plaintiff’s exceptions 
to the evidence introduced by the defendant showing the 
extent and generality of the use of Lull & Porter hinges in 
the years 1893, 1898, and 1903 (Record, pp. 16, 17, 19, 
20 ). 

(a) It is submitted that the court erred in admitting this 
evidence, because the defendant should not be allowed to 
excuse her use of dangerous and negligent devices for hold¬ 
ing blinds by showing the use by others of similar devices. 
This evidence was extensively relied on by defendant (Rec¬ 
ord, pp. 16, 17, 19, 20), and was immaterial and misleading 
to the jury. Among the decisions, almost without number, 
on this point may be cited the following: 

Weaver vs. R. R, Co., 3 App. I). C., 448, where this court 
said: 

“Railroad bridges should l>e so constructed, in all 
respects, as to be reasonably proper and safe for the 
purposes of their ordinary* use. Any failure of this 
duty, through the direct agency of which an injury 
occurs, would be negligence. But a railway com¬ 
pany is not bound to adopt a plan of construction 
observed by railways generally, much less one in 
practice by one company in particular. What is 
customary or usual among others in the same busi¬ 
ness has sometimes been held to be a pertinent cir¬ 
cumstance to aid the jury in determining the duty 
of one with respect to the same matter. Daniel vs. 
R. R. Co., L. R., 3 C, P., 224; Abel vs. Canal Co., 
128 N. Y., 666. Some well-reasoned cases, however, 
have held that where negligence is the foundation 







of the action, a general usage even is not admissible 
tor the purpose of showing that it does or does not 
exist. Bailey us. R, R. Co., 107 Mass., 496; Hill vs. 
R. R. Co., 55 Me., 438, pp. 444-5; City of Champaign 
vs. Patterson, 50 Ill., 61; Hibler vs. McCartney 31 
Ala., 501; R. R. Co. vs. Evansich, 61 Tex., 4. ’We 

aie not called upon here to decide between these two 
opinions. ,, 

And Grand Trunk Ry. Co. vs. Richardson, 91 U. S., 454, 
where the court used this language: 

“The second assignment of error is that the court 
excluded testimony offered by the defendant to show 
that the usual practice of railroad companies in that 
section of the country was not to employ watchmen 
tor bridges like the one destroyed. It is impossible 
for us to see any reason why such evidence should 
have been admitted. The issue to be determined was, 
whether the defendant had been guilty of negligence; 
that is, whether it had failed to exercise that caution 
and diligence which the circumstances demanded, 
and which prudent men ordinarily exercise. Hence 
the standard by which their conduct was to be meas¬ 
ured was not the conduct of other railroad com¬ 
panies in the vicinity; certainly not their usual con¬ 
duct. Besides, the degree of care which the law re¬ 
quires in order to guard against injuries to others 
varies greatly according to the circumstances of the 
case. When the tire occurred which caused the de¬ 
struction of the plaintiffs’ buildings, it was a very 
dry time and there was a high wind. At such a time, 
greater vigilance was demanded than might ordi¬ 
narily be required. The usual practice of other com¬ 
panies in that section of the country sheds no light 
upon the duty of the defendant when running loco¬ 
motives over long wooden bridges, in near proximity 
to frame buildings when danger was more than com¬ 
monly imminent.” 

Also 

Colo. Mtg. Co. vs. Rees, 21 Colo., 441; ' 

McMahon vs. McHale, 174 Mass., 326; 

Campbell vs. Dearborn, 175 Mass., 1850. 

2d 
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(b) But a stronger reason against the admissibility of 
this evidence, and one that should exclude it though the kind 
of evidence should be usually admissible, lies in the fact that 
no similarity is shown between the conditions to which it 
relates and the conditions of the present case. The questions 
were entirely general and loose, without attempt to confine 
or limit them to high buildings, to buildings in cities, or 
buildings on populous public streets, or to outside windows, 
where danger would ordinarily be apprehended from the 
falling of blinds, as in the case of the Grafton Hotel build¬ 
ing. To adopt an expression from Grand Trunk Ry. Co. vs. 
Richardson, 91 U. S., 454. above quoted, this evidence could 
“shed no light upon the duty of the defendant” under the 
peculiar circumstances of the Grafton Hotel,” where danger 
was more than commonly imminent.” 

(c) The strongest reason yet, however, for the exclusion 
of this evidence is that the dates to which the evidence a\y 
plies render it altogether immaterial and absolutely mis¬ 
leading. All of the objectionable questions related to the 
use of the device in 1893 or 1898 or 1903, and, assuming that 
hinges of the kind were proper appliances for defendant 
to have used on those dates, even upon city houses overhang¬ 
ing populous streets, and for outside blinds, it is submitted 
that this fact can prove nothing as to the propriety of their 
use on March 28, 1909, or December 1, 1908. 

If this evidence were competent upon this point, just as 
logically might it be argued that a street railway company, 
in a negligence suit by a pedestrian for injury caused 
through the use of antiquated brakes, could, on the ground 
that the brakes were placed on the car twenty years pre¬ 
viously and at a time when the same kind of brakes were in 
general use, justify the failure of its cars to stop within a 
proper and reasonable distance after the motorman caught 
sight of the pedestrian in a helpless condition on the track. 
Or, to reduce the point to a greater absurdity, just as well 
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might the owner of a building justify the use on his city 
building of appliances for holding blinds to windows (which 
failed to hold) on the ground that his building with appli¬ 
ances was placed there in colonial times, two hundred years 
earlier, when his property was surrounded by a forest, and 
at a time when the use of such appliances was considered 
perfectly proper. 

( d ) Finally, it may be said as to this evidence that it 
raised a collateral issue which the plaintiff was not prepared, 
and could not be expected to be prepared, to meet. 

II. 

The second division comprehends assignments of error 
V and VI and relates to plaintiff’s exceptions to the evidence 
introduced by defendant showing the reputations of the 
architect and builder of the Grafton Hotel building in 1893 
(Record, pp. 17, 18). 

It is respectfully submitted that the reasonable safety of 
the hinge in question cannot be proved by proving the good 
reputation of the architect or builder who provided it. even 
though his careful habits should be fully proved, which is 
not the case here. The character of a specific act cannot be 
proved by proving the habits or character of the actor. 

See Baldwin vs. R. R. Co., 4 Gray, 333, where the negligent 
character of the plaintiff’s driver was excluded when it was 
attempted by such reputation to show actual carelessness; 
McKay vs. Johnson, 108 I'a., 010. where plaintiff’s character 
as a competent engineer was excluded on the issue whether 
engine’s poor working was due to his management; Harri- 
man vs. Pullman P. C. Co., 29 C. C. A., 194, 85 Fed., 353. 
where an employee’s careful character was excluded on the 
issue of the employer’s negligence; Brown vs. R, R. Co., 22 
Q. B. D., 393, w T here the character of defendant for negli¬ 
gence was held inadmissible; Towle vs. P. I. Co., 98 Cal., 342, 


where careful character of defendant’s employee was ex¬ 
cluded; Saussy vs. R. R. Co., 22 Fla., 327, where reputation 
of defendant s servant, who caused the harm, was excluded 
on the issue of the master’s negligence; Hall vs. Rankin, 87 
la., 261, where defendant’s careful character was excluded 
in an action against a druggist for giving j>oison instead of 
medicine; Lawrence vs. Mt. Vernon, 35 Me., 100, where the 
competency of plaintiff’s driver to disprove contributory neg¬ 
ligence was excluded; People vs. Holmes, 111 Mich., 364, 
where reputation was held inadmissible to show an expert’s 
competence; Holtzman vs. Hoy, 118 111., 534, where it was 
held that a physician’s reputation in the community among 
his profession was inadmissible in his l>ehalf in a case against 
him for negligent treatment and where professional skill 
was in issue; Clark vs. Com., Ill Kv.. 443, where defendant’s 
reputation as to skill as a surgeon was excluded, and Hays vs. 
Miller, 77 Pa., 238, where an argument on the general char¬ 
acter of conduct on a particular occasion was held improper 
where the plaintiff offered to rebut testimony that his ser¬ 
vants’ carelessness caused a collision by showing that they 
were competent, skilful and careful officers, the court sav¬ 
ing: 

“The jury will not confine the evidence of char¬ 
acter to its true bearing on the fact of negligence in a 
particular case, but set it up as per se a justification 
of the master.” 

Nor can the reasonable care of the defendant, a subsequent* 
owner of the property, be proved by the good reputation of 
architect or builder not selected or employed by her or known 
to her. Even if the architect and builder were themselves 
being sued, their mere reputation would not be admissible. 

Sixteen years had elapsed between the time of the con¬ 
struction of the building and the time of the injury, and. 
even if the reputation of the architect or builder might tend 
to prove the propriety of an appliance at the time he used 
it, such evidence would necessarily prove nothing as to the 
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c aracter of that appliance at the remote and only material 
date. Conditions may have changed and may demand radi¬ 
cally different appliances, as in the ca*e of the street railway 
car brakes illustrated above. 

Hut it is not shown that the hinges on the hotel building 
were selected by either architect or builder; they may have 
been selected by the owner himself, and it is not even shown 
that they were ever called to the attention of either architect 
or builder. Without such a showing it is difficult to see any 
possibility of the relevancy of the evidence of the reputation 
of architect and builder. 

Possibly an owner of property upon which he desires to 
build may avoid liability for injuries to strangers occurring 
during the erection of the edifice by placing the whole work 
in the hands of an independent contractor, provided he is 
not negligent in the selection of his contractor and procures 
one of good reputation (although it is not clear how the 
defendant, a stranger to the contract for building in the 
present case, could glean any benefit from such a rule); but 
it would be a new doctrine in the law to say that the im¬ 
munity thus gained should extend to all future time and 
relieve the owner—and a successive owner—from liability 
for the later condition of the structure. 

It may also be said that this evidence of reputation raises 
a collateral issue which the defendant, who knew neither 
architect nor builder, was totally unprepared to meet. 

in. 

The third division of this argument includes the matter 
under assignment of error VII, for the court’s refusal to in¬ 
struct the jury as requested in plaintiff’s first prayer (Rec¬ 
ord, p. 20). 

This prayer was as follows: 

“If the jury find that the plaintiff, Mrs. Lamson, 
was injured by the fall of the blind from the fifth 
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story of the Grafton Hotel building, situated on the 
corner of Connecticut avenue and De Sales street, 
then they are instructed that in determining the ques¬ 
tion whether the blind which fell was sufficiently 
affixed and kept sufficiently affixed, such as would be 
done by a person of ordinary care and prudence, 
they should take into consideration the height of 
said fifth story above the ground and the proximity 
of the building to the street; and they are instructed 
that the degree of care to be exercised in affixing and 
keeping affixed blinds over or near the public high¬ 
way or street, where persons are expected to be found 
passing at all times, may differ from the degree of 
care to be exercised in affixing and keeping blinds 
upon lower buildings and buildings more removed 
from the highway or street” 

The court did charge the jury as follows (Record, p. 25): 

“Of course you are to take into consideration the 
situation of this building with reference to the street, 
how far it was from the street, how high it was, and 
what damage was liable to be done if a blind should 
fall. You are to consider this question of reasonable 
care and prudence with respect to the situation exactly 
as it was there.” 

It is submitted, however, that the high degree of care to 
be exercised by the defendant, under the peculiar conditions 
of her property, was of the very essence of the plaintiff’s 
case, and that it was the plaintiff’s right, as it was so highly 
important to her, to have the jury specifically instructed on 
the point. 

The plaintiff understands, as the jury ought to have been 
given to understand, that her case did not depend on the 
Standard of ordinary care to be exercised about buildings of 
ordinary height situated in ordinary places. Probably the 
hinge, the wrongful use of which is here complained of, may 
be perfectly rightfully used on small houses or low houses, 
in the country, or in the City of Washington if removed 
from populous streets. Possibly members of the jury them- 
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selves rightfully used the hinge on their own houses of less 
pretentious size and location. The plaintiff denies none of 
this, but based her case upon the unusual circumstance of 
the height of defendant’s building, where the wind would 
have a fuller and stronger sweep and the blinds a longer 
fall in which to gather greater momentum, than in the case 
of a building of ordinary height, and on the further circum¬ 
stance of the defendant’s building (with outside blinds) 
being situated on one of the most popular public thorough¬ 
fares in the city of Washington, where all men should appre¬ 
hend that injury to some one would follow the fall of such 
an object as a heavy blind. 

Yet the court refused to give the specific instruction re¬ 
quested, and this even after having told the jurv (Record 
p. 21) that the case— ’ 

“is important to the community, in the sense that 
every case is important that involves principles which 
a PP ] y ti* e whole community, so far as people are 
situated in the same way. We cannot decide one case 
one way and another case another wav, where the 
facts are essentially the same.” 

IV. 

The fourth and last division of the argument relates to 
assignment of error VIII, for the court’s refusal to instruct 
the jury as requested in plaintiff’s third prayer (Record, 
pp. 20, 21). 

This prayer was as follows: 

“The jury are instructed, as a matter of law, that 
the defendant, Maria F. Andrews, cannot relieve her- 

^ u ^ li , al ? ili ^ Pontiff for injuries sustained 

by the plaintiff as a result of the defective hinges (if 
such they find them to be), by reason of the cove¬ 
nant in her lease to Mills, whereby Mills contracted 
to repair and keep in repair the said premises.” 

The court made no charge to the jury upon the point 
covered by the prayer. Yet there had been admitted into 
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evidence, over the objection of the plaintiff, a lease made 
by defendant to take effect December 1, 1908, which con¬ 
tained the following provisions (Record, p. 15): 

“Fifth. That the said lessee will at his own expense 
make all repairs necessary to put the premises hereby 
let into good and tenantable condition and will at his 
own expense during the whole of the term hereby 
demised, make all needful repairs to the premises 
hereby let, necessary and proper to keep and maintain 
the same in good state and condition. 

“Seventh. That the said lessee will not during the 
continuance of said term make, nor allow to be made, 
any alteration in, or addition to the premises hereby 
let, without having first obtained the consent of said 
lessors in writing thereto. 

“Ninth. That the said lessee shall and will during 
the continuance of said term permit the said lessors 
and their representatives at all reasonable times to 
enter upon the said premises and inspect and ex¬ 
amine the same for the purpose of ascertaining the 
condition of the state of repair of said premises. 

“Eleventh. That if the said lessee shall fail punc¬ 
tually to pay the rent as hereinbefore provided or 
shall violate in any manner any of the covenants and 
agreements herein contained, and on his part to be 
observed and performed, then, the term hereby de¬ 
mised, shall, at the option of the lessors or at the 
option of the then trustees under the will of said 
Frank \V. Andrews, cease and determine without any 
notice whatsoever to the said lessee.” 

In view of the lease in evidence, it is submitted that the 
plaintiff was unquestionably entitled to the instruction 
prayed, and that its refusal was error most prejudicial to 
the plaintiff. 

The covenant on the part of the lessee to repair the 
premises and keep the same in repair cannot affect the lia¬ 
bility of the owner to strangers, because : 

1. The terms make all repairs ’ or “make all needful re¬ 
pairs” do not mean “to make structural alterations,” such as 
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would be necessary to remove the objectionable hinges in 
the case. 

See 24 Cyc., 1088; also Clifford vs. Atlantic Cotton Mills, 
146 Mass., 47, where the court, speaking through Mr. Jus¬ 
tice Holmes, stated that whether the tenant had agreed to 

make all needful repairs or the landlord had reserved the 
right to enter 

cannot affect the result, because the damage was not 
caused in either case by a want of repairs, but by the 
original character of the structure, and therefore the 
presence or absence of a covenant to repair has noth¬ 
ing to do with the question/’ 

But, even if the said terms could be held to include such 
structural alterations, yet the lessee was bound by tho 
“Seventh” provision above quoted to make no alterations 
without having obtained the consent in writing of the lessor, 
and under the “Ninth” and “Eleventh” provisions the lessor 
had retained full liberty to enter and inspect and examine 
the premises for the very purpose of ascertaining the con¬ 
dition of repair and had retained full power to enforce the 
covenant to repair by termination of the lease; and it would 
have been her duty to enforce the covenant against the lessee. 
King vs. Pedley, 1 Ad. <fc El., 822. 

2. If the terms here used would embrace structural alter¬ 
ations, and if there were no duty on the owner to enforce the 
covenant against the lessee, yet that covenant cannot relieve 
the lessor from liability or in any way affect her duty to¬ 
ward the plaintiff or other strangers. 

Swords vs. Edgar, 59 N. Y., 28, 37: 

Can the fact that the granting over is upon the 
taking l>ack a covenant to keep in repair, work a dis- 
charge of that liability? The person injuriously af¬ 
fected by the ruinous state of the premises demised 
has no right nor privity in the covenant. He is not 
3d 
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given thereby a right of action against the leasee 
greater nor more sure than he had before. He has 
the right without the covenant. The covenant is a 
means by which the lessor may reimburse himself for 
any damage in which he is cast by reason of his lia¬ 
bility. But it is an act and obligation between him¬ 
self and another, which does not remove nor suspend 
that liability. It is not so, that a person upon whom 
there rests a duty to others may, by an agreement 
solely between himself and a third person, relieve him¬ 
self from the fulfillment of his duty. Surely an in¬ 
effectual attempt to fulfill it would not; as if in this 
case insufficient repair of the pier had been made 
by a builder who had contracted with the lessor to 
do all that was needful to make the pier secure for all 
comers. A covenant taken from a lessee to keep in 
order and repair is no more effectual than a contract 
with a builder to the same end. Both may afford an 
indemnity to the lessor, but neither can shield him 
from liability/’ 

Shearman & Redfield, sec. 709a: 

“Even the owner’s entire surrender of control to a 
lessee will not relieve him from liability to third 
persons for the premises being, at the time of such 
surrender, in a condition dangerous to the public, or 
with a nuisance upon them; for by the act of letting, 
he, in law, authorizes the continuance of the nuisance. 
And is, therefore, liable to strangers for injuries suf¬ 
fered therefrom, and the fact that his lessee covenants 
to repair furnishes him no protection; for the mere 
relation of lessor and lessee has no quality which 
enables the lessor to evade responsibility for his own 
acts by referring persons injured thereby to a third 
party for relief. It would obviously be no excuse for 
the want of necessary repairs, where an innocent per¬ 
son had been injured, to show that a contract had 
been made with a carpenter to execute the needful 
repairs; and the principle applies with equal force to 
a contract made with a lessee.” 

Isham vs. Broderick, 89 Minn., 397: 

And the fact that his lessee covenants to repair 
furnishes him no protection, for the mere relation 



of lessee and lessor has no quality which enables the 
lessor to evade responsibility for his own acts by re- 
1 erring persons injured thereby to a third party for 
relief. (Citations.) 

Ingwersen vs. Rankin, 47 N. J. L., 18: 

' For it is absurd to say that one who is liable for a 
continuing nuisance may escape that liability by 
merely taking a contract from another to remedy the 
nuisance by repairs. The tenant cannot, either by 
reason of his tenancy, or by reason of his contract to 
repair, be interposed between the person injured by 
the nuisance and the landlord liable therefor. 
Shearm. & R., Negl., sec. 502.” 

Also see 

♦ 

♦ 

Knauss vs. Brua, 107 Pa. St., 85. 

Keeler vs. Lederer Realty Co., 26 R. I., 524. 


It is finally submitted that the admission by the court 
below of the incompetent evidence hereinabove discussed, 
and the refusal of the court to grant the two prayers of the 
plaintiff for instruction of the jury, as hereinabove set forth, 
constitute error in the trial of the case, and error most preju¬ 
dicial to the plaintiff, and that therefore the court should 
award a new trial of the case. 

Respectfully submitted, 

CHARLES A. DOUGLAS, 
GIBBS L. BAKER, 

THOMAS RUFFIN, 

HUGH H. OBEAR, 

Oounsel for Appellant. 
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Iprort of jpiafriri of ^olmnbia. 

January Term, 1913. 


No. 2493. 


MARY J. LAMSON, Appellant, 

vs. 

MARIA P. ANDREWS. 


BRIEF FOR APPELLEE. 


Statement of Case. 

The appellant filed suit for damages for personal injuries 
agrnnst the appellee in the court below, the declaration being 

in five counts, with an amendment which was designated as 
the sixth count. 

In the first count of the declaration the plaintiff alleges 
* that on the 28 th day of March, 1909, the defendant was the 
owner of the Grafton Hotel, at the corner of Connecticut 
avenue and De Sales street northwest, in the city of Wash- 

* . • 1 — . was six stories in height, hav¬ 

ing outside wooden blinds or shutters, and standing back 

lh 



fifteen feet from the east side of the sidewalk along said 
Connecticut avenue; it also alleges negligence on the part of 
the defendant in failing to use due and reasonable care in 
the erection and maintenance of said building, and in 
fastening and securing the window blinds or shutters on the 
outside of said building so they would not fall upon and 
injure persons lawfully on the sidewalk adjacent thereto, 
and that by reason of the failure to perform this duty the 
plaintiff, on said date, while lawfully passing over the side¬ 
walk on Connecticut avenue in front of said hotel, was 
struck by a window blind which fell from the building, 
seriously injuring her. 

The second count alleges that the defendant, as owner of 
said building, was guilty of negligence in the erection and 
maintenance thereof, in this “that in fastening and affixing 
a certain blind or shutter upon the side of said building 
abutting on Connecticut avenue she used or employed, or 
allowed or caused to be used or employed, a hinge or hinges 
of insufficient size, strength, or construction, properly and 
securely to fasten or affix said blind or shutter to said build¬ 
ing,” and that by reason of its insecure fastening a blind 
fell from said building on the date aforesaid, to the sidewalk 
below', striking the plaintiff and seriously injuring her. 

The third count makes the same allegations as to owner¬ 
ship of the building, and negligence in the erection and 
maintenance thereof, and specifically alleges that defendant 
w*as negligent in this “that in fastening and affixing a cer¬ 
tain blind or shutter upon the side of said building, abutting 
and adjoining Connecticut avenue, she used or employed, or 
caused or allowed to be used or employed, screws or nails of 
insufficient size, strength, or construction, properly and se¬ 
curely to fasten or affix said blind or shutter to said build- 

• }} 
ing. 

The fourth count makes the same allegations as to owner¬ 
ship by the defendant of the hotel, and charges that it was 
the duty of the defendant to keep the window framework, 
sills, and blinds of said building, abutting upon said high- 
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way, in proper repair, but that the defendant, disregarding 
her duty in the premises, did not use due and proper care 
in that behalf, in this “that she allowed the woodwork comr 
posing the sill or framework of a certain window sill or 
frame on the side of said building abutting on said Connec¬ 
ticut avenue, to become in bad repair and to become loose, 
rotten, or decayed ” and that by reason of said negligence, 
on the date aforesaid, one of said blinds or shutters became 
detached from its fastenings, and fell to the sidewalk, hitting 
the plaintiff and causing her serious injury. 

The fifth count makes the same allegations as the fourth 
count as to the ownership of said building and the duty of 
the defendant with reference thereto, and charges that the 
defendant, in disregard of her duty in the premises, did 
not use due and proper care in that behalf, in this “that she 
allowed the woodwork composing a certain window blind 
or sash on the side of said building abutting on said Connec¬ 
ticut avenue to become in bad repair and to become loose, 
rotten, or decayed,” by reason whereof, on the date afore¬ 
said, one of said blinds became detached from its fastenings, 
and fell upon the plaintiff, who was lawfully upon the side¬ 
walk, causing her serious injury. 

The amendment to the declaration, and designated as the 
sixth count thereof, alleges that the defendant was owner 
as tenant for life of said hotel, which was distant fifteen feet 
from the sidewalk along Connecticut avenue, and that it 
became her duty to use due and reasonable care in the erec¬ 
tion and maintenance of said building, and in fastening and 
securing the window blinds or shutters on the outside of 
said building, so they would not fall and injure persons 
lawfully upon the highway, and would not become a danger 
and menace to the security of the plaintiff and other per¬ 
sons lawfully upon the highway below, but that disregard¬ 
ing her duty in the premises, the defendant failed to use 
due and proper care in that behalf, in this “that in fastening 
and affixing and providing for holding open all blinds or 
shutters upon the sides of said building abutting on Connec - 





ticut avenue and De Sales street she used or employed, or 
allowed or caused to he used or employed, or suffered and 
permitted at all times since she became the owner of the 
premises, the continuance of the use and employment of a 
hinge or hinges of insufficient size, strength, character and 
construction, properly and securely to fasten or affix said 
blinds or shutters to said building; and that by reason of 
this negligence there resulted a condition dangerous to all 
persons passing on the street below through the liability of 
said blinds to fall and injure them, and that she used and 
employed or permitted the continuance of the use and em¬ 
ployment of an appliance for holding said blinds partially 
open, which when used or employed in conjunction or con¬ 
nection with said hinges rendered said blinds especially un¬ 
safe and dangerous and an unlawful menace to the security 
of the plaintiff and all other persons lawfully passing upon 
the highway below’' by reason whereof one of said window 
blinds or shutters fell from the building to the sidewalk, 
striking the plaintiff and causing her serious injury. 

A plea of not guilty was filed to all of these counts of the 
declaration, and the case went on the calendar for trial, 
and was tried in the regular order, and a verdict of the jury 
was rendered for the defendant (Rec., p. 10). From the 

judgment on this verdict the plaintiff has taken an appeal 
(Rec., p. 10). 

At the trial no evidence was offered tending to show that 
the blinds were secured by screws or nails of insufficient 
size, strength, or construction, properly and securely to fasten 
and hold them to the building, or that the woodwork of the 
window sill or frame had become in bad repair, loose, rotten, 
or decayed; or that the woodwork of the blind or sash on 
the side of the building was in bad repair, loose, rotten, or 
decayed, and the third, fourth, and fifth counts, therefore, 
were eliminated from the case. 

These points w r ere intended to be covered by the agree¬ 
ment incorporated in the bill of exceptions (Rec., p. 13) 
to the effect that the upper half of the hinge affixed to the 



5 


blind which fell, except a small portion thereof, had been 
broken from the blind, and the lower half of the hinge, ex¬ 
cept a small portion thereof which was affixed to the window, 
iad been broken from the window, and that the pieces left 
attached to the blind and to the window showed fresh 
breaks, and that no screws had been pulled out, and the 
woodwork of the blind and the window was in good con¬ 
dition at the time of the falling. 

The issue, therefore, presented by the pleadings, and 
sought to be supported by the evidence, was whether the 
defendant, as the owner or as tenant for life of said hotel 
had been guilty of negligence in the erection and mainte- 
nance of said hotel with outside blinds having hinges in- 
sufficient in size, strength, or construction to properly and 
securely fasten or affix said blinds to the building; or in 
using m connection with said blinds, or permitting to be 
used m connection therewith, an appliance for holding said 
mds partially open, or all the way open, and described 
in the evidence as a Zimmerman fastener, which had the 
effect when used of rendering the blinds unsafe and dan¬ 
gerous; and whether by reason of these conditions she was 
guilty of maintaining a nuisance. 

At the trial plaintiff sought to maintain the issue thus 
presented by introducing evidence tending to show that the 
tirafton Hotel, located about twenty feet back of the Connec¬ 
ticut avenue sidewalk, was six stories in height; that it con- 
tamed many windows, all of which were supplied with out- 

i ami b and that on the da y in question, March 28, 
1909, while an ordinary March wind was blowing, a shutter 

became detached from the fifth floor of said building and 
was blown out to the sidewalk in its fall, hitting the plain¬ 
tiff and seriously and permanently injuring her. That for 
about six years prior to the time of said accident the de¬ 
fendant had been the owner of said hotel as devisee for life 
under the will of her deceased husband, Prank W. Andrews 
who had erected the north portion of said hotel in the year 
1893, and the portion thereof at the corner in 1898- and 





that all of said blinds were hung bv means of hinges known 
as the Lull & Porter hinge, and said blinds were also supplied 
with a fastener called the Zimmerman fastener. 

Several architects and builders were offered by the plain¬ 
tiff as expert witnesses, for the purpose of proving negligence 
in the erection and maintenance of said building, who testi¬ 
fied that in their opinion the Lull & Porter hinges, whether 
used with or without the Zimmerman fastener, were de¬ 
ficient and dangerous appliances for holding blinds on win¬ 
dows on high buildings located on public streets,and that said 
Lull & Porter hinges were deficient and dangerous in two 
respects: First, in their plan of construction, w T hich ren¬ 
dered the blinds liable to fall when raised on the part of 
the hinge attached to the window, by the wind or other ap¬ 
plied force; and, second, because the material thereof w r as 
cast-iron, and therefore brittle, and liable to break under 
strain, and it was their opinion that the use of Lull & Porter 
hinges on outside blinds facing a street was not consistent 
with good construction because of the inefficiency of said 
hinges in the respects hereinl>efore referred to. 

The plaintiff claimed that because of this expert testi¬ 
mony. which was the only evidence of negligence offered in 
the case, the defendant, when she became entitled to the 
rents and profits of said building under her husband’s will, 
had cast upon her by law the duty of knowing that said 
hinges were unsafe and insecure, although they had proved 
effective since 1893, and that it was her duty to inspect said 
building and to make such changes in said outside blinds 
and hinges as to safely secure them from falling. 

It was further argued that the defendant was not relieved 
from this responsibility either by the fact that the title to 
said property, under the terms of her husband’s will, was 
placed in certain trustees, and she was merely given the 
income derived therefrom for life, or by the fact that at the 
time her title accrued said hotel w T as in the exclusive posses¬ 
sion of a tenant for a term of years, and was in the posses¬ 
sion of such tenant at the time of the accident, under a 



lease which was of record, and which provided “that the 
said lessee will, at his own expense, make all repairs neces¬ 
sary to put the premises hereby let into good and tenantable 
condition, and will, at his own expense, during the whole of 
the term hereby demised make all needful repairs to the 
premises hereby let, necessary and proper to keep and main¬ 
tain the same in good state and condition.” 

No evidence was offered to show what position the blind 
was in at the time it broke loose from the building—that is, 
whether it was closed, or part the way open, or all the way 
open; or whether, as a matter of fact, the Zimmerman fast- 
enter attached to said blind was in position or in use at all 
at the time of the accident, or had anything to do with 
causing the blind to be broken loose from the building. 
The only evidence on the subject was the opinion of experts 
having no j>ersonal knowledge of the actual conditions exist¬ 
ing at the time of the accident, to the effect that if the Zim¬ 
merman fastener was actually in use in holding the blind 
part of the way open it would tend to increase the possibility 
of the blind being blown off, or broken off, because under 
such circumstances the wind could exert more force on the 
blind. 

It was a matter of mere speculation and assumption, 
therefore, to claim that the use of the Zimmerman fastener 
on this blind had anything in the world to do with its fall 
from the building. 

Upon this evidence the defendant moved for a verdict 
on the ground that the defendant's relation and title to the 
property were such that she was not legally liable in any 
event, it appearing from the will of her husband, Frank W. 
Andrews, who died in 1903, that she was not given the legal 
title to said hotel, which was placed in certain trustees, but 
merely the income from the property for life. This ^notion 
was overruled, and the defendant excepted (Rec., p. 13). 

Thereupon the defendant, to meet the expert evidence 
offered by the plaintiff, called other expert builders and 
architects, who testified, without objection by the plaintiff, 
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that the Lull & Porter hinges used on said hotel building 
were not deficient or dangerous in either of the respects 
claimed by plaintiff’s witnesses, either with or without the 
Zimmerman fastener, and that said Zimmerman fastener, 
when used in connection with said hinges, was an added 
preventative or device for safety to prevent blinds from 
blowing off or breaking off and falling. 

These witnesses further testified, over objection, but with¬ 
out any exception being taken or noted on the record by the 
plaintiff, that the Lull & Porter hinge was one of the oldest 
known standard hinges, and was in general use in 1893, 
and in December, 1908, and the blind which fell from the 
hotel and struck the plaintiff was of a usual make, of stand¬ 
ard thickness, with stationary slats (Rec., p. 14). 

Furthermore, evidence was offered showing that Mr. Har¬ 
vey L. Page was the architect for the portion of the hotel 
built in 1893, and William Getz was the builder. That 
Iveniuel Norris was an architect in the employ of Harvev L 
Page at the time the first part of the hotel was built, and as 
architect drew the plans for the second part of the hotel, built 
in 1898, and Charles A. Langley was the builder (Rec 
P- 14). 

1 lie defendant thereupon offered in evidence, over the 
objection of the plaintiff, but without any exception being 
taken or noted on the record to such offer, a certified copy of 
a lease of said hotel property dated January 30, 1899. from 
Frank W. Andrews to George A. Mills and Harrington Mills, 
for a i>eriod of ten years, beginning December 1, 1898, which 
lease required the lessee to keep the premises in repair 
(Rec. p. 14). 

I he defendant also offered in evidence a certified copy of 
a lease of said hotel property dated March 11. 1907, from 
Maria F. Andrews, Paul A. Andrews, Walter S. Andrews and 
Oscar Luckett, devisees under the will of Frank W. Andrews, 
to Harrington Mills, for a period of ten years, commencing 
December 1, 1908, several of the covenants contained in said 
lease being found on page 15 of the record, and among them 
being one requiring the lessee, at his own expense, to put the 





premises in good state of repairs, and to keep them in repair 

as hereinbefore set forth (Rec. p. 15). 

It further appears by the defendant’s own testimony that 
die did not live at the hotel and had never, at any time 
heard of blinds falling from the hotel, or received any notice 
from anyone concerning the same, or had any notice or 
knowledge of any deficiency in the construction of said build- 
mg or the condition of its blinds and other equipment which 
would tend to create a dangerous situation; and that she had 
no such knowledge or notice, either on March 11, 1907, when 
the second lease was entered into, or on December 1 ’ 1908 
when said lease took effect. 

In the course of the examination of Lemuel Norris, an 
architect, produced on behalf of defendant, after testifying, 
without objection by plaintiff, that he had known Harvey 
L. Page, who was considered a first-class architect, and that 
he had known Getz and Langley, builders, and that they 
were competent builders, and their standing in the commu¬ 
nity as such was first class (Rec., p. 16), and after testifying 
that the Lull & Porter hinge was one of the oldest standard 
known makes of hinges in general use, he and the other 
expert builders and architects produced by the defendant 
were questioned as to how extensive was the use of said Lull 
& Porter hinge in building operations in 1893, the time when 
Mr. Andrews built the first portion of the hotel; in 1898, 
"hen the second portion of the hotel was built, and in 1903 
the time when Mrs. Andrews’ title as life tenant began, owing 
to the death of her husband, which questions were objected 
to by the plaintiff on the ground that the evidence was im¬ 
material, but the objections were overruled and exceptions 
noted, and said exceptions form the subject of some of the 
assignments of error on this appeal. 

Although objection was not made to the testimony of wit¬ 
ness Norris as to the reputation and standing of the architect 
and the builders who built various portions of the hotel such 
objection was made by plaintiff to similar testimony by the 
other expert witnesses, but they were overruled and excep- 
2h 




tions noted, and said exceptions form part of the assignment 
of errors on appeal. 

This evidence was considered competent and material to 
meet the expert testimony offered by the plaintiff (and the 
only testimony offered by her to prove negligence), which 
was to the effect that Lull & Porter hinges, used to affix out¬ 
side blinds on buildings, were deficient and dangerous appli¬ 
ances and not consistent with good construction. 

But the trial court, in his charge to the jury, limited the 
inquiry as to the sufficiency of the Lull & Porter hinge to 
December 1, 1908, the date when the lease from Mrs. An¬ 
drews and others, as beneficiaries under the will of Frank W. 
Andrews, took effect. The matter was put before the jury 
by the court in the following language (Rec., p. 22): 

“* * * The question is whether Mrs. Andrews 

as owner, fulfilled the duty that she was under to Mrs. 
Lamson as one of the public, who might be passing 
along the sidewalk opposite the hotel. 

“Mrs. Andrews, at the time of the accident, was not 
in the actual possession or control of the house. She 
had parted with it for a term of ten years beginning 
on December 1st, 1908. This accident did not occur 
until March 28, 1909. 

“The plaintiff does not seek to recover on the 
ground that Mrs. Andrews was bound to watch the 
condition of affairs there from day to day and to 
know whether the premises were safe or not, after that 
lease began on December 1st, 1908. That is not the 
position the plaintiff takes, in law. But the position 
the plaintiff takes is this: That on December 1st. 
1908, when this lease began, the premises were in 
' the same condition with respect to blinds and fasten¬ 
ings, and the safety or want of safety in those blinds 
and fastenings that it was when this accident hap¬ 
pened; and that she leased the house in that unsafe 
condition, with authority in the tenant to continue 
that condition, and with the expectation on her part, 
that he would use the property in its then condition 
so far as the blinds were concerned. 

“So that you see the question is, what w r as the con¬ 
dition on the first day of December, 1908 ? What was 



her duty at that time? What did she know then as 
to the safety or want of safety of these premises, and 
what should she have known as a reasonably prudent 
owner of the premises in regard to these matters at 
that time?” 

After a very full and careful charge by the trial court, the 
case was submitted to the jury, and by their verdict for the 
defendant they found, as a matter of fact, that the Lull & 
Porter hinge was not a deficient and dangerous appliance 
and insufficient to safely and securely hold the blinds to said 
hotel building; and that the defendant had not failed to do 
everything that a reasonably prudent person, under the same 
circumstances, was required to do to protect persons lawfully 
on the sidewalk in front of said building from injury as a 
result of outside blinds being broken or blown from said 
building. 

ARGUMENT. 

L 

In their brief appellant’s counsel discuss assignments of 
error one to four, inclusive, together, and we will follow that 
order in our argument. 

These assignments of error relate to the same subject and 
cover the admission of testimony on behalf of appellee as 
to the extensive and general use of Lull & Porter hinges in 
1893, 1898, and 1903, which testimony, it is claimed, was 
immaterial, and therefore served to mislead the jury. 

This case was submitted by the presiding judge to the jury 
in a comprehensive and lucid charge, wherein all the issues 
were distinctly and definitely pointed out, and the theories 
advanced by plaintiff as to how and why the accident hap¬ 
pened explained, followed by a relevant, correct and clear 
statement of the law applying and controlling the case. 

No exceptions to this charge were noted by appellant, 
showing that at the time it was given appellant was conscious 



that the court was fair in its reference to the facts, and gave 
as liberal an interpretation of the law in favor of plaintiff as 
counsel had a right to expect. 

It was not error to admit the evidence complained of, and 
such evidence was not prejudicial to the plaintiff for the fol¬ 
lowing reasons: 

(a) Said evidence was directly responsive to the case mad* 
out by plaintiff. 

(b) Said evidence was properly limited and explained by 
the court in its charge so as not to mislead the jury, and even 
if immaterial was rendered harmless. 

(c) Said evidence was competent under the theory of the 
case advanced by plaintiff, whether we consider that theory 
negligence or nuisance. 

Taking up these points for discussion in their order, there¬ 
fore, it is respectfully urged that no error was committed bv 
the trial court because: 

(a) Said evidence was directly responsive to the case mad' 
out by plaintiff. 

The only evidence offered by the plaintiff to fix liability on 
the defendant for the unfortunate accident suffered by Mrs. 
Lamson was the testimony of architects and builders who. 
after qualifying as experts, testified that in their opinion Lull 
& Porter hinges, whether used in connection with or without 
the Zimmerman fastener, were deficient and dangerous ap¬ 
pliances to be used at any time upon high buildings located 
on public streets, as was the Grafton Hotel; and that in their 
opinion these hinges were inherently deficient, first, because 
of their plan of construction, which required the blind to be 
raised part the way off the hinge to open or close it, thereby 
rendering it liable to fall or be blown off by the wind or 
other applied force; and secondly, because the material of 

said hinge was cast iron, and therefore liable to break under 
any strain. 

For the reasons stated, these witnesses were of opinion that 
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the use of Lull & Porter hinges on outside blinds facing the 

street was not consistent with good construction (Rec p 12 ) 

and the argument drawn from their evidence was that anv 
owner of a high building facing the street who used Lull & 
I orter hinges on outside blinds attached to said building or 
who continued, or permitted to be continued, the use of such 
unges was guilty of negligence, and did not exercise the care 
and prudence which a reasonable person under similar cir- 
eumstances would be expected to exercise. 

It was further claimed by the plaintiff that the continued 
use of said hinges on the outside blinds of the Grafton Hotel 

was a menace to the public passing along the sidewalk and 
was therefore a nuisance. 

This was the testimony which the defendant was called 
upon to meet, and she did meet it by the production of other 
architects and builders, who testified that the Lull & Porter 
hinge as used on the Grafton Hotel was not deficient or dan¬ 
gerous in either of the respects claimed by the plaintiff, either 
when used in connection with or without the Zimmerman 
fastener, and that they considered the use of the Zimmerman 
fastener with such hinges as a device of added precaution and 
safety., rather than one of danger. 

Said witnesses further testified over objection, although no 
exception was taken by the plaintiff , that said Lull & Port-, 
hinges were m general use in 1893 and in 1908 and were 
of the oldest standard known hinges (Rec., p. 14). 

W hile it is true that the experts for the plaintiff did not 
confine their testimony and opinion with reference to the use 
of these hinges to any particular date or period, the result of 
their evidence that the hinges were inherently defective be¬ 
cause of their make and the manner in which they were 
operated and the material of which they were composed 
made such evidence applicable to the use of said hinges on 
outside blinds at any time or period. 

In addition to this, the claim made in the sixth count of 
the declaration, and attempted to be supported by evidence 
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that the use of said hinges on the blinds of the Grafton Hotel, 
by reason of their deficiencies and defects, constituted a nui¬ 
sance, for which the defendant was liable, whether said hotel 
was in the exclusive possession of her tenant or not, made it 
relevant, necessary and important for the defendant to show 
not only that said hinges were used in good construction by 
competent and reputable architects and builders under simi¬ 
lar conditions, but also to show specifically that said hinges 
were used under such circumstances bv builders and archi- 
tects in the city of Washington at the times when both 
portions of the Grafton Hotel were built and at the time 
when the defendant parted with the possession and control 
of said hotel by leasing the same for a term of years to 
Harrington Mills. 

It was the evidence offered by the defendant to prove these 
facts that was objected to by the plaintiff as immaterial and 
as serving to mislead the jury which forms the subject of the 
assignments of error now under discussion. 

It is submitted that the plaintiff having opened up the 
question of the sufficiency of the hinge in question for the 
purposes for which it was used on the Grafton Hotel, the 
defendant had the right to meet that evidence by the proof 
which was offered. 

11 Enel, of Evidence, 212, and cases cited. 

Furthermore, the evidence complained of having been 
admitted without exception by plaintiff (Rec., p. 14), al¬ 
though exception was taken later when similar evidence was 
offered, it* cannot now be fairly said that the jury was mis¬ 
led by the later testimony only, and that the former evidence 
on the same subject is not to be considered as having anv 
effect on their minds. In other words, we submit it is too 
late to claim the benefit of exception to evidence on the 
ground that it is irrelevant and misleading after other evi¬ 
dence on the same subject and to the same effect has already 
been offered and considered by the jury in a former stage of 
the trial without objection. 
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(b) Said evidence was properly limited and explained by 
the court in its charge so as not to mislead the jury, and even 
if immaterial was rendered harmless. 

The jury having found as a matter of fact that the Lull & 
Porter hinge on the outside blinds of the Grafton Hotel was 
not a dangerous and deficient appliance, and therefore not 
a nuisance, it is now claimed by the plaintiff that the evi¬ 
dence offered by the defendant on this subject served to mis¬ 
lead the jury. 

Of course, if our contention, that the evidence complained 
of is relevant and responsive to the claim and the proof put 
in by plaintiff, is correct, that would be the end of these as¬ 
signments of error. The argument as to the misleading 
effect of this evidence, assuming that it was irrelevant, is 
based on mere supposition of counsel, because there is noth¬ 
ing in the record to show' that the jury were misled in the 
slightest degree, or that the testimony complained of had 
any effect upon their minds, or anything to do with the 
decision which they rendered. And when we look at the 
careful instruction of the court to the jury with reference 
to this evidence, how it was to be treated and considered by 
them, and what weight they were to give it, it is difficult to 
understand how such evidence could have led the iurv into 
error. 

The trial court, after explaining to the jury the duty of 
Mrs. Andrews, as owner of the building, towards the plaintiff 
as one of the public using the sidewalk, said (Rec., p. 22): 

* * * But position the plaintiff takes is 

this: That on December 1st, 1908, when this lease 
began, the premises were in the same condition with 
respect to blinds and fastenings, and the safety or 
want of safety in those blinds and fastenings that it 
was when this accident happened; and that she leased 
the house in that unsafe condition, with authority in 
the tenant to continue that condition, and with the 
expectation on her part, that he would use the prop- 
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erty in its then condition so far as the blinds were 
concerned. 

******* 

‘When Mrs. Andrews leased this property which 
you are to take as the 1st day of December, 1908, it 
was her duty to exercise the care and prudence of a 
reasonable person, a j>erson of ordinary care and pru¬ 
dence in the circumstances, to see that her building 
as it was equipped with blinds, did not constitute li 
menace to the people passing along the sidewalk. 1 
do not mean to say that she was an insurer of these 
people not at all; but it was her duty to use that 
degiee of care and prudeii(*e in respect of that mat- 
ter” (Rec., p. 24). 

******* 

“Of course, Mrs. Andrews is to be treated as if she 
actually knew what kind of a hinge was in use there, 
and what kind of a fastener was in use. If she had 
looked she would have seen that; but the question is 
whether she is chargeable with notice that it was un¬ 
safe. 

The fact that this sort of a hinge and fastener and 
blind was used on other buildings, and had been used 
extensively, is a fact and circumstance to be consid¬ 
ered ; but it is not conclusive. If it was unsafe, within 
the rule I have stated to you, and if having the»e 
hinges in use was unreasonable, under the rule I have 
stated to you, then the defendant is not relieved from 
. responsibility merely bemuse other people were using 
unsafe hinges as well as she. 

“Of course, you are to take into consideration the 
situation of this building with reference to the street, 
how far it was from the street, how high it was, and 
what damage was liable to l>e done if a blind should 
fall. You are to consider this question of reasonable 
care and prudence with respect to the situation ex¬ 
actly as it was there” (Rec., p. 25). 

In that statement the court distinctly told the jury that 
the evidence now under discussion was merely to be consid¬ 
ered as one of the circumstances entering into the question, 
w hether or not the defendant was guilty of negligence or of 
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maintaining a nuisance abutting a public highway, and that 
if they found, as a matter of fact, that the use of such hinges 
was unsafe within the rule of duty imposed upon the de¬ 
fendant, as explained by the court in the prior portion of its 
charge, then the defendant was not relieved from responsibil¬ 
ity because other people considered such hinges as safe, and 
were using them in the same manner as they were used on 
the defendant’s building. 

It seems to us that this charge was well within the law, 
that it absolutely confined and limited the consideration bv 
the jury of this evidence within the bounds of that reason¬ 
able and ordinary care which the property owner was re¬ 
quired to exercise for the protection of the public, and pre- 

\ on ted the jury from being led to any false conclusion by 
such evidence. 

Moreover, the court repeatedly cautioned the jury that the 
conditions existing December 1, 1908, when the lease from 
Mrs. Andrews went into effect, and what she as a reasonablv 
prudent owner ought to have known at that time concerning 
the condition of her property, and what as such reasonablv 
prudent owner she should have done, if anything, was the 
test in determining whether she was liable in damages to the 
plaintiff or not (Rec., p. 24). 

Flow can it reasonably be said that the jury was misled or 
confused when they had such plain and specific instructions 
for their guidance? Instructions, too, which plaintiff admits 
were so clear, full, and correct that no ground for exception 
thereto could be found. 


It may fairly be doubted how far a party can be 
truly said to be prejudiced by the receipt of evidence 
which is objectionable only because irrelevant, and a 
growing tendency has l>een manifested by courts rf 
last rasort not to regard as prejudicial error the receipt 
of such evidence, and even to sustain the action of the 
lower court in admitting it, provided the jury were 
not misled or confused.” 

16 Cyc., 1114. 

Abel w. Canal Co., 128 N. Y., 662. 

3n 
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(c) Said evidence was competent whether the plaintiff 
was seeking to recover on the grounds of negligence or 
nuisance. 

The first and second counts of the declaration are based 
on negligence. The sixth count seems to be a combination 
count based on the theory of both negligence and nuisance. 

It is believed that neither the allegations of this count nor 
the proof offered in support of it was legally sufficient to 
constitute actionable nuisance, as will be hereafter pointed 
out; but passing that point for the present we maintain that 
the proof offered was directly responsive to the claim of a 
continuing nuisance, and was relevant and material in re¬ 
buttal of that theory of plaintiff’s case, and that it did not 
raise a collateral issue which the plaintiff was not prepared, 
and could not be expected to be prepared, to meet, as claimed 
by appellant. 

There is no evidence in the record to show that the con¬ 
ditions existing at the Grafton Hotel, or on the sidewalk in 
front thereof, were different at the time of the accident than 
they were on December 1, 1908, when the defendant leased 
said premises to Mills, or in 1893 and 1898, when the por¬ 
tions of said hotel fronting on Connecticut avenue were con¬ 
structed, and it is fair to assume that if the use of Lull & 
Porter hinges constituted a nuisance at the time of the ac¬ 
cident, to wit, March 28, 1909, because they were defective 
and dangerous appliances, they were equally defective and 
dangerous when Mrs. Andrews leased the premises to Mills, 
and when the various portions of the hotel were originally 
built. 

There is no evidence in the record that the building trades 
had progressed to such a point in March, 1909, as to make 
it certain that the use of Lull & Porter hinges had come 
to be regarded as dangerous, the only expression found on 
the subject being that the plaintiff’s experts state that they 
preferred the Parliament butt hinge. 

It seems to us, therefore, that the defendant had the 
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undoubted right to meet the contention of the plaintiff, that 
the use of Lull & Porter hinges on the blinds in question 
constituted a menace to the public and a continuing nuis¬ 
ance, by proof that said hinges were safe appliances, and 
their continued use not a nuisance, and that there was noth¬ 
ing in their use, or in the supposed advancement of the 
building trades and architectural profession which could 
bring home to the defendant notice that the continued use 
of said hinge was a menace to the public and a nuisance. 

Both at the trial of this case and in her brief the plain¬ 
tiff seems to be unable to decide definitely whether the 
ground of this action is negligence or nuisance, or both, 
and in their brief counsel seem to bemoan the fact that 
perhaps they had tried their case on a wrong theory of 
law. On page 4 of their brief they say: 

“In the suit brought by plaintiff in the court below 
the jury brought in a verdict for the defendant, and 
it is submitted that this result was reached because 
of the incorrect theory of law upon which the case 
was tried, the admission into evidence of certain 
leases and other improper testimony, and the erro¬ 
neous refusal of the court to grant the plaintiff’s 
prayer for instructions, as hereinafter set out. 

“The case could properly have been tried upon 
the theory of negligence or upon the theory of nui¬ 
sance, and upon either of such theories, carried to its 
logical and legal conclusions, the plaintiff should 
have recovered; but the two theories were confused 
and neither theory was properly presented to the 
jury.” 


So far as the admission in evidence of the leases is con¬ 
cerned, the attention of the court is directed to the fact that 
no exception was taken by the plaintiff to the admission of 
said leases, and no assignment of error is presented to this 
court on the subject. While the trial court did refuse to 
grant two prayers offered by the plaintiff, it will be here¬ 
after pointed out that the court specifically instructed the 
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jury in accordance with the views set forth in the prayers 
offered. 

We do not know whether counsel for appellant intended 
by the language above quoted to accuse the trial court or 
counsel for the defendant or themselves, as being responsi¬ 
ble for the confusion in which they found themselves during 
the trial of the case. It may he that when the jury refused 
to believe the theories of negligence and nuisance advanced 
by them, it was a case of “confusion worse confounded” 
with themselves, from which they have not yet recovered. 

However this may be. in our view of the case the record 
does not make out a case entitling the plaintiff to go to the 
jury on the question of nuisance. The sixth count of the 
declaration is the only one in which there are allegations of 
fact sufficient to constitute a nuisance, and there is not in 
this count the necessary allegation as to notice to the defend¬ 
ant, nor is there any proof in the record sufficient to bring 
notice to the defendant of a nuisance existing on her prem¬ 
ises. The blind which injured the plaintiff fell either from 
the portion of the hotel built bv Frank W. Andrews in 1893, 
or the portion built in 1898. Mr. Andrews died on May 5. 
1903, having leased said premises for a period of ten years 
commencing December 1, 1898. and terminating December 
1, 1908 (Rec., p. 14). On March 11. 1907, the defendant, 
together with the other devisees under the will of Frank 
W. Andrews, executed another lease to Harrington Mills for 
a period of ten years commencing December 1. 1908, and 
terminating November 30, 1918, so that it appears that the 
defendant never was in actual possession of the premises, 
although the trial judge, in his charge to the jury, held 
that she must be considered as being in possession of said 
premises on December 1, 1908, the time wffien the first lease 
expired and the second lease began. Nor is there any evi¬ 
dence in the case that the defendant had any notice of a 
nuisance existing on the premises. It is admitted by appel¬ 
lant that the defendant had no personal notice of the in¬ 
sufficiency of the Lull & Porter hinges on the blinds attached 
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to said hotel, but it was sought to bring constructive notice 
to her by proof of the blowing off or falling of other blinds 
from the hotel. It was not shown that the defendant had 
knowledge of the blowing off or falling of a single blind 
from said hotel, but it was in evidence that from the time of 
Mr. Andrews’ death, in 1903, until the time of the accident 
as many as twelve blinds attached to said building, either 
on the Connecticut avenue side or the De Sales street side, 
had fallen from said building. The testimony did not indi¬ 
cate, however, whether such fallen blinds had been broken 
off or blown off of the building, or had been lifted off by a 
person attempting to open or close them, or that the hinges 
of those particular blinds had become rusty or worn out, 
or broken, or what the conditions and circumstances were 
which caused those blinds to fall, the only evidence on the 
subject being that one witness testified that one of such 
blinds had blown off. and that all of said blinds were found 
down after wind-storms (Rec., p. 12). We do not believe 
that it can be seriously argued that this evidence was suffi¬ 
cient to bring home to the defendant constructive notice 
that the hinges in question were unsafe and dangerous ap¬ 
pliances, and their use constituted a menace to the public 
using the streets, and therefore a nuisance. 

We submit, however, that in order to hold the defend¬ 
ant liable in this case on the theory of nuisance, it must not 
only be alleged and proved that she had notice of the exist¬ 
ence of a nuisance, which she did not personally place upon 
the premises, but it must be shown that she was requested 
to abate said nuisance. 

* it is a prerequisite to an action against a 
•person who merely passively continues a nuisance 
created by another that he should have notice of 
the fact that he is maintaining a nuisance and be re- 
quested to remove or abate it, or at least that he 
should have knowledge of the existence of the nui¬ 
sance. 

29 Cyc., 1255. 
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“* * * in order to maintain an action for a nui¬ 

sance which has been erected hv defendant’s prede¬ 
cessor in title, it is necessary to allege that defendant 
was given notice of the nuisance or had knowledge 
of its existence.” 

29 Cyc., 1255, and citations. 

“But in order to save further contention it may 
he profitable to consider the matter as if the box 
(placed on the sidewalk) had been originally con¬ 
structed a nuisance. In that ease liability attached 
to the person who placed it there in favor of any 
individual who was injured thereby. Not so with 
the purchaser of it. He became only liable to an in¬ 
dividual after request to remove it. * * *” 

Staples vs. Dickson. 88 Maine, 862. 

In an action for damages alleged to have been caused to 
plaintiff’s premises bv a roof, gutter, and conductor on 
defendants’ adjoining premises, defendants insisted that they 
were not liable until after notice. The court stated the 
rule in Conhocton Co. vs. R. R. Co., 51 N. Y., 578, that the 
grantee of real estate on which a nuisance had been erected 
before its conveyance to him by a previous owner, and which 

t xi xl 1^^ bim as it was at the time he ac¬ 
quired title, cannot be held liable for damages until after 
notice. The court said: 

“In the case at bar, the defendants did not even 
live in the city wdiere the alleged nuisance existed. 
Their tenant occupied the building, and they had 
no knowledge that any nuisance existed. Judgment 
for plaintiff reversed/’ 

Haggerty vs. Thomson, 45 Hun., 898. 

In an action for damages caused by the accumulation of 
rain w T ater in an open cellar a demurrer was filed to the 
complaint on the ground of no notice to the defendant, and 
the demurrer was overruled. On trial the defendant proved 








that the cellar had been dug by his predecessor in title. 
The court said: 

‘For continuing a nuisance by omitting to reform 
it, a mere non-feasance where the continuance im¬ 
plies no action, we are satisfied no action can be 
maintained unless the party owning the property 
has notice or knowledge of "the hurtful tendency of 
the nuisance or be requested to abate it.” 

Crommelin vs. Cox Co., 30 Ala., 328. 

In an action for damages for flooding plaintiff’s property 
the court said: 

“A\ e consider the principle, however, as sustained 
at least by a preponderance of authority that in such 
a case the alienee or grantee does not tiecome respon¬ 
sible unless after reasonable notice, request or re¬ 
monstrance, he shall refuse to reform or abate the 
nuisance. * * * It is; argued for the appellants, 

in effect, that if the rule we have stated be generally 
correct, it is not applicable to this case because the 
knowledge of the agents of the appellee of the in¬ 
jurious consequences of the insufficiency and defect¬ 
iveness of the culvert was equivalent to a request 
or notice to reform it. We cannot admit this, and 
well might it be insisted on the other side that the 
knowledge which the appellants must have had of the 
danger to their property caused by the insufficiency 
of the culvert imported an agreement on their part 
to risk the consequences of the nuisance.” * 

West vs. R. R. Co., 71 Ky., at 408. 


In an action for obstructing the flow of water the court 
said: 

“Where a party comes into possession of land, as 
grantee or lessee, with an existing nuisance upon such 
land, and he merely permits the nuisance to remain 
or continue, he cannot be held liable in an action 
for damages until he has been first notified or re¬ 
quested to remove the nuisance. It is not right that 
one who did not put the nuisance upon the premises 
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in the first place, should be held responsible for in¬ 
juries that may not have been caused by any act 
of his. 

‘‘Demurrer properly sustained.” 

Groff vs. Ankenbrandt, 124 Ill., at 51. 

“And the heir or other person succeeding to the 
possession could only be made liable after notice or 
request to abate a nuisance existing on the premises, 
unless with knowledge of its character he has actively 
interfered or contributed to injuries resulting there¬ 
from.'' • ® 

Sloggy vs. Dilworth, 38 Minn., at 183. 

In an action for diverting the flow of water by means of 
ditches along the right of way of a railroad now being 
operated by the defendant the court said: 

“The work was done by another company before 
the road passed into the control of the present cor¬ 
poration. There was no evidence that any request 
had been made to appellee to abate the nuisance if 
such it was. Hence there was no liabilitv and the 
trial court properly instructed the jury to find for 
the defendant.” 

Rouse vs . R. R. Co., 42 Ill. App., 421. 

Action for personal injuries through falling into coal 
hole in the sidewalk in front of defendant’s premises. De¬ 
fendant became owner of premises in September, 1883, sub¬ 
ject to ihortgage and lease expiring May 1, 1884, and lessee 
was in possession at time of accident to plaintiff, and by 
terms of lease tenant was to make repairs. The court said : 

“* * * to impose liability upon the defendant 

for the disaster that befell the plaintiff, would be to 
hold him responsible for the nuisance, when he had 
no agency in its creation, was without knowledge of 
its existence, derived no benefit from its continuance 
and was destitute of authority for its abatement. 

“Being innocent of everything but the ownership 
of the reversion at the time of the accident, no rule 
of justice requires a visitation of the consequences 
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of the accident on the defendant, and nothing but 
a severe rule of law will justify a decision producing 
such a result. Our examination discloses no such 
role, for while there may have been many decisions 
in cases similar to this, yet we find no authority for 

lolding a defendant liable for damages in a case 
parallel with this. 

affirmed* ”* ent directing verdict for defendant 
Woram vtf Noble, 41 Hun., 398. 


Whether nuisance was properly pleaded and proved or 
not, the plaintiff, in the various counts of her declaration, 
elected to charge the defendant with specific acts of negli¬ 
gence and failure of duty. She was therefore required by 
the law to assume the burden of proving such specific acts 
°[ " e S h genee, and this burden she has not sustained, because 
the jury found against her. The questions of fact were 
squarely put up to the jury in the charge of the trial court, 
and they found as a matter of fact no nuisance and no negli¬ 
gence. The fairness and propriety of this finding by the 

jury is not, and cannot, on the record presented, be inquired 
into by this court. 

Jaquette vs. Capital Traction Co., 34 App. D. C., 44. 

Sullivan vs. Capital Traction Co., 34 App. D. C., 358. 


II. 


The fifth and sixth assignments of error cover the admis¬ 
sibility of evidence as to the reputation of the architects and 
builders of the two portions of the Grafton Hotel put up in 

1893 and 1898, from one of which portions the blind in ques¬ 
tion was broken off. 

The only objection made by the appellant to the testimony 
referred to in these assignments of error was that such evi¬ 
dence was irrevelant, and no claim was made at the trial 
or in appellant’s brief that it tended to mislead the jury in 
arriving at their decision. It is merely argued that proof 

4h 
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of the character and reputation of architects and builders at 
a remote period, such as the time when the two portions of 
the hotel were built, tended to prove nothing, and threw no 
light on the question of the negligence of the defendant a* 
owner of the premises at the time of the accident. If this 
testimony was of no probative force, and served no purpose 
in this case, as claimed, then its admission was harmless 
error, even if it was irrelevant. . 

It seemed to us, how ? ever, that if the defendant was to be 
charged with a certain duty with reference to the condition 
and safety of the hotel at the time her title accrued, and 
growing out of a structural defect in the building, that she 
had a right to rely, at least to some extent, upon her prior 
knowdedge with reference to the making of these improve¬ 
ments, including all facts as to the circumstances under 
w’hich and by whom the hotel was built, used and occupied, 
its condition as to repair and up-keep, and any other facts 
that might tend to advise her of the condition of said build¬ 
ing as to its soundness and safety at the time she came into 
possession thereof. 

It is argued in the fourth section of appellant’s brief that 
the negligence complained of, and which resulted in injury 
to the plaintiff, was not due to want of repair in the premises, 
which might be controlled by the provisions of the lea-e 
offered in evidence without exception being taken, but was 
due to a structural defect existing in the building from the 
time it was put up, or at least from the time she came into 
possession, and that the owner could not relieve herself from 
damages resulting from such structural defects by giving a 
lease of the premises to a tenant wherein the latter w T as re¬ 
quired to make all repairs. 

We submit that this claim of the plaintiff* not only makes 
the testimony now T complained of competent, but also the 
testimony covered by assignments of error one to four, with 
reference to the character, reputation and extensive use of the 
Lull & Porter hinge at the time the tw T o portions of the hotel 
were built. 





In the case of Uggla vs. Brokaw, 79 N. Y. S., 244, suit was 
brought against the owner for damages, and the complaint 
alleged that the wind blew bricks and mortar from the roof, 
causing injury to the plaintiff. The answer alleged no notice 
of the defects; that the building was properly and safely 
constructed by skilled and competent persons, and was in 
the possession of a tenant for years continuously thereafter; 
that the building was erected by the tenant for years; that 
both the tenant and defendant relied on the skilled archi¬ 
tects and engineers who prepared the plans and constructed 
the building, and that the work was delegated to competent 
independent contractors. On demurrer to this answer the 
court said: 

“It is not seriously contended that the matters set 
up in each of these defenses, if true, will not con¬ 
stitute a defense to the action; and it is quite clear 

that if they be established, the plaintiff cannot suc¬ 
ceed. 

III. 

Appellant’s seventh and eighth assignments of error relate 
to the refusal of the trial court to grant the plaintiff’s prayers 
No. 1 and No. 3, and as what we have to say concerning these 

assignements is equally applicable to both, we will consider 
them together. 

(a) The ruling of the trial court on plaintiffs first prayer 
was correct: 

1st. Because that prayer singled out and unduly empha¬ 
sized certain facts claimed to have been proven by the plain¬ 
tiff as elements of negligence on the part of the defendant. 

2d. The last portion of the prayer was clearly objection¬ 
able because it attempted to draw a comparison between the 
care which should be exercised by the owner of a building 
having blinds which “hung over or near” a public highway, 
"here it is said persons are expected to be found passing at 
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all times, and that degree of care to be exercised by owners 
of lower buildings more removed from the highway or street, 
because there was no evidence upon which to base such a 
comparison, and it was in proof that the blind in question 
did not overhang a public highway, but was attached to a 
building standing from fifteen to twenty feet back from the 
sidewalk. 

3d. The charge of the court to the jury specifically covered 
and included all elements of negligence which the plaintiff 
under the facts was entitled to have put before the jury. 

The quotation from the court’s charge, found on page 14 
of appellant’s brief, we think, is sufficient to show that the 
court did place before the jury all of the elements proper for 
them to consider under the circumstances of this case. 

The evidence fails to disclose that there was anything 
peculiar about the location or the condition of the defend¬ 
ant’s property, and there is nothing in the record to justify 
the statement that the defendant, under the circumstances, 
was required to exercise a high degree of care or was bound 
to use anything more than such ordinary care as a reasonably 
prudent person would be expected to exercise under similar 
circumstances. 

(6) The trial court committed no eiror in refusing *o 
grant the plaintiff's third prayer , because : 

1st. It sought to have the jury instructed as a matter of 
law that the defendant could not be relieved under any 
circumstances from liability to the plaintiff merely because 
of the covenants in her lease to Mills. 

2d. The prayer assumed as a matter of fact that the hinges 
used on the blind in question were defective, without stating 
whether such defects were due to inherent weakness in the 
hinge, or resulted merely from the continued use and neces¬ 
sary wear and tear on a safe appliance; in other words, the 
jury would have been permitted to find that the hinge was 
defective either because it was deficient in the manner claimed 
by the plaintiff’s experts or had uocome defective and 



dangerous by reason of failure to repair and as a result of 
conditions arising subsequent to the lease. 

3d. The matter sought to be covered by this prayer was 
fully and clearly defined by the court in its charge' which 
act it easily discovered, and many times referred to by the 
court in instructing the jury. 

^e case was plainly submitted to the jury on the propo¬ 
sition that Mrs. Andrews, as owner of the building, owed 
a certain duty to the public who might be passing along the 
sidewalk in front of the hotel, and that duty was clearly 
defined and referred to several times; and in no place in the 
charge did the court state or intimate that as such owner she 
was relieved of liability to the plaintiff because of her havine 
executed the lease offered in evidence to Harrington Mills. 

If we were to assume for the sake of argument that the 
prayers referred to stated correct principles of law and were 
proper to be granted with reference to the facts in this case, 
then the refusal of the court to grant said prayers in view of 
its instructions to the jury was not reversible error. 

This court has frequently held ‘hat where the su |ect-mat- 
ter of a prayer is given by the court in its charge to the 
jury, the refusal to grant such prayer is not error, although 
it may in fact set forth a correct principle of law. In other 
words, the trial court is not bound to instruct the jury in the 
anguage of a prayer or prayers which may be offered by 
either party, even though they may be correct, but it mav 
reject all prayers and instruct the jury in its own language, 
explaining fully and fairly and in more detail the applica¬ 
tion of the principles of law to the facts of the case. 

‘‘Where a trial court in its charge presents the case 
fully and fairly to the jury, nothing being said tend¬ 
ing to mislead them, either as to the law or the facts 
the refusal to grant certain instructions which were 
correct in themselves is not ground for reversal ” 
Presbrey vs. Thomas, 1 App. D. C„ 171. 

.“Where the charge of a trial judge states the case 
fairly to the jury, and covers all the points contained 
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in the instructions asked, the refusal to grant instruc¬ 
tions which in themselves are correct, is not reversible 
error.” 

Gleeson vs. Virginia Midland R. R. Co., 1 
App. I). C., 185. 

See also: 

Ryan vs. Wash. & Georgetown R. R. Co., 8 
App. I). C., 542. 

Pickford vs. Talbott, 28 App. D. C., 498. 

Travers vs. U. S., 6 App. D. C., 450. 

Funk vs. U. S., 16 App. D. C., 478. 

IV. 

The dependant is not liable in damages to the plain¬ 
tiff BECAUSE OF ANY DANGEROUS OR UNSAFE CONDITION OF 
THE BLIND IN QUESTION RESULTING FROM A FAILURE TO 
REPAIR. 

It is the earnevst contention of the defendant that the 
evidence wholly failed to prove any structural defect in the 
Grafton Hotel, or any deficiency or unsafeness in the Lull A 
Porter hinge used on the outside blinds of said hotel. The 
finding of the jury to this effect, it is submitted, is conclu¬ 
sive of the question. The verdict of the jury also conclu¬ 
sively negatived the proposition that the continued use of 
this character of hinge or appliance was a menace to the 
public who might be passing along the sidewalk in front of 
said hotel, and therefore a nuisance. 

No attempt was made by the plaintiff to show what was the 
actual condition of the hinge and blind in question at the 
time Mrs. Andrews leased the hotel to Mills, and the evidence 
is silent as to whether this particular blind or the hinges 
attached thereto were actually on the building at the time 
it was leased to Mills, or were subsequently renewed, repaired 
or placed there by him, the only evidence on the subject 
being that all of the blinds on the building were of the same 
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general character and attached to the building by Lull <fc 
Porter hinges (Rec. p. 11). 

1 he jury having been told that Mrs. Andrews was respon¬ 
sible for the condition of the building on December 1, 1908, 
and that if a nuisance existed then, she would still be respon 
sible for the injury which happened in March, 1909, because 
by her lease she authorized the tenant to continue the nui 
ance, they have decided that no nuisance existed at the 
time named, and that the defendant was not guilty of negli¬ 
gence in failing to inspect and to know that the appliances 
used on the blinds were deficient and dangerous. Having 
found these issues against the plaintiff, there is no other 
possible theory on which the defendant could be held liable 
m this case, and if any liability exists at all, it is on the 
tenant. 

The case of Szathmary vs. Adams, 166 Mass., 145, was 
an action for personal injuries occasioned to the plaintiff by 
the fall of a blind from a building facing the street. The 
court said: 

“It is a familiar rule of law, that, in the absence 
of an express agreement to the contrary, the owner 
of a tenement let to a tenant is not bound to make 
repairs upon it during the term, and that tbe tenant 
alone is liable to third persons for damages caused 
by suffering the premises to become dangerous for 
want of proper repairs. * * * 

“The plaintiff was injured by the fall of a window- 
blind from a part of the defendant's building which 
had been let to a tenant. The judge found as a 
fact that at the time of the accident the blind was in 
the exclusive use and control of the tenant. There 
is nothing in the bill of exceptions to indicate that 
this finding was erroneous, nor to control the pre¬ 
sumption of law that it was the duty of the tenant to 
keep the premises safe for persons passing or standing 
on the sidewalk below." 

In Neas vs. Lowell, 193 Mass., 441, suit was brought 
against the owner of a house which was in the possession of 
a tenant, to recover damages for an injury caused by snow 
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falling from the roof upon the plaintiff, who was on the side¬ 
walk. The court said: 

“Because of the failure of the plaintiff to intro¬ 
duce evidence that the house was a nuisance at the 
time of the letting by the defendant, or that there 
was an existing condition of construction that the 
defendant intended to have used in such a way as to 
make it a nuisance, a verdict was rightfully directed 
for the defendant.” 

See also: 

Leonard vs. Storer, 115 Mass., 86. 

Appellant cites the case of Clifford vs. Atlantic Cotton 
Mills, 146 Mass., 47, in support of her contention, but we 
think the decision in that case is favorable to the defendant. 
It appears that the defendant owned certain houses con¬ 
structed with a steep slate roof, slanting toward the side¬ 
walk, having no protection or railing on it to keep the snow 
from falling upon the sidewalk, and the plaintiff while walk¬ 
ing along the sidewalk, in the exercise of due care, was hit 
by a large quantity of snow which slid from the roof of one 
of the houses, greatly injuring her. A tenant occupied the 
house under written lease covering the whole premises, which 
provided that the lessee should not “make, nor suffer to be 
rnade. an\ alteration in the same, but with the assent in 
writing/’ of the agent of defendant, and “that the said 
agent, or any one appointed by him* for the purpose, may, 
at any time, enter into said premises to repair the same, or 
to ascertain if the same are properly used.” The court said: 

‘The whole house was let at the time to a tenant, 
and the only difference between this case and Leon¬ 
ard vs. Storer, 115 Mass., 86, is that there the tenant 
had agreed to make all needful repairs, while in the 
case at bar there was no contract on either side, but 
the landlord reserved the right to enter the premises 
to repair the same, or to ascertain if the same were 
properly used. This difference cannot affect the re¬ 
sult, because the damage was not caused in either 






0856 ky a wan t of repairs, but by the original char¬ 
acter of the structure, and therefore the presence or 
absence of a covenant to repair has nothing to do with 
the question, and because the landlord's reservation 
of a nght to enter, in the case before us, did not in¬ 
clude the control of the roof. * * * 

“It is true that if the nuisance exists when the 
premises are let, the landlord can be held, although 
the tenant may be liable also to the person injured, 
for the landlord is taken to have contemplated the 
premises remaining in the condition in which he let 
them. (Citations.) But the courts have differed when 
the nuisance existing at the time of the lease was due 
to want of repairs, and the tenant had covenanted to 
make repairs. (Citations.) And the landlord will 
not be liable for the use of the premises in such 
a way as to do harm, merely because there was a 
manifest possibility of their being used in such a 
way. The liability will stop with the tenant whose 
intervening wrong is the immediate cause of the 
damage. (Citations.) In such cases it cannot mat¬ 
ter whether the wrong on the part of the tenant is 
an act which makes the premises a nuisance, or an 
omission which allows them to become so. It is as 
much ms duty to act in the latter case as it is to 
abstain in the former. In either, as against the pub¬ 
lic, the landlord, unless he has assumed the duty 
himself by covenant, has a right to rely upon the 
tenant s managing the premises in his occupation 
in such a way as to prevent their being a nuisance ” 
Judgment by direction for defendant sustained. 

In Everett vs. Foley, 132 Ill. App., 438, action was for 
damages for personal injuries resulting from a blow by an 
iron shutter which fell from a building of which defendants 
were trustees under a will. Defendants leased the building 
to Wonderland Company on May 1, 1904, and the accident 
happened on July 21, 1904. The court said: 

If the evidence shows that the shutter fell because 
of a state of decay that existed on May 1, and which 
appellants, by reasonable care would have known of 
and remedied, then judgment must be affirmed." 
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But as the only evidence on this question related to the 
shutter itself, and the condition of the hinges thereon, and 
the fact that the shutter fell and caused the injury, the court 
said: 

‘‘Appellants parted with control of the building 
May 1st, and in order to hold them responsible it 
must be shown that what caused this shutter to fall 
was that it was out of repair and in an unsafe con¬ 
dition at the time appellants delivered the building 
to the tenants, and this is not shown. For aught 
that appears here, the falling of the shutter may have 
been due solely to the negligence of the tenants or 
to some condition arising after May 1st. Because of 
this failure of proof to sustain the verdict, the judg¬ 
ment is reversed.” 

So also in Gruntlund vs. Foreman, 124 Ill. App., 362, the 
court said : 

“The lessor out of possession is said to be liable 
only in two cases: 1. When the lessor has by an ex¬ 
press agreement agreed to keep the premises in re¬ 
pair; and, 2. Where the premises are let with a nuis¬ 
ance on them.” 

And the court held the following prayer to be correct: 

“Unless you believe and find from the evidence 
the defendant knew, or by the exercise of reasonable 
care might have known, of a defect in the shutter, 
and its appliances, and that the same was liable to 
fall, and had such knowledge for a reasonable length 
of time before renting the premises ; so that said de¬ 
fendant had a reasonable opportunity to repair any 
defect therein which you may find from the evidence 
existed, then you will find the defendant not guilty.” 

In the case of Hirschfield vs. Alsberg, 93 N. Y. S., 613, 
the action was against the tenants of certain premises for an 
injury caused by glass falling from a window. The court 
said: 

“On these facts there was sufficient to hold the ten¬ 
ants solely liable. So far as the defective condition 



of the window is concerned, the obligation to repair 
on the state of the record, was on the tenants. The 
landlord, if liable at all, would be so only in the event 
hat the condition was defective when he demised 
in© prenuses, or if he covenanted to repair. ♦ ♦ * 

There is no proof of any covenant to repair on the 
part of the landlord, and in its absence, the obliga¬ 
tion is on the tenant. * * * There is no presump¬ 
tion that the defective condition of the window ob¬ 
tained years before when the original letting took 
Place; the inference is quite the other way.” 

“Assuming that the circumstances are such as to 
raise any duty at all, then by the common law, the 
occupier and not the landlord, is bound as between 
himself and the public so far to keep the premises in 
repair that they may be safe for the public, and such 
occupier is p'l'ima facie liable to third persons for 
damages arising from any defect.” 

Thompson on Negligence, vol. I, sec. 1154. 

Sherman and Redfield on Negligence, 5th ed 
sec. 708. 

It is respectfully submitted that in giving this case to the 
jury the trial court correctly defined, explained, and limited 
the issues raised by the pleadings and the evidence in a 
charge which covered all the questions in the case fully and 
fairly, and which embodied all that was contained in the re¬ 
fused instructions, and stated the propositions of law as 
favorably to the plaintiff as she had a right to expect under 
the e\ idence, and there is no substantial or reversible error 
in the record, and the judgment should be affirmed. 

Respectfully submitted, 

GEORGE E. HAMILTON, 

JOHN W. YERKES, 

JOHN J. HAMILTON, ‘ 

Attorneys for Appellee. 


[ 20960 ] 




